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REPORT TO THE LEGISLATURE ON ACT 796 OF 1993  
THE STATE OF THE WORKERS’ COMPENSATION MARKET  

FOR YEAR ENDING 2008 
 
 
Previous reports to the Legislature have discussed in detail the condition of Arkansas’s Workers’ 
Compensation marketplace prior to the passage of Act 796 in 1993, and subsequent to the 
changes brought about as a result of Act 796.   
 
Arkansas continues to enjoy a competitive workers’ compensation market with the lowest 
premium levels in decades.    
 
In 2008, Arkansas had a combined loss ratio of 80%, ranking it among the lowest of any state for 
which Arkansas’s statistical agent, the National Council on Compensation Insurance (NCCI), 
compiles loss data.  In 2009, NCCI filed  for  decreases  in both  the voluntary market loss costs 
(-7.0%) and assigned risk plan rates (-6.4%). Several factors and trends in the industry, however, 
may offset future decreases. These factors include increased medical costs, increasing 
prescription drug utilization, increased reinsurance costs, and catastrophe loading for potential 
terrorism losses. 

 
 

CONTINUED RATE IMPACT OF ACT 796 OF 1993  

Arkansas’s voluntary workers’ compensation market would have disappeared and many 
employers would have found themselves unable to afford workers’ compensation coverage, 
facing the choice of either closing down their business or operating outside the law, had Act 796 
not become reality.  

The impact of the Act on workers’ compensation premiums is clear and significant.  Prior to its 
enactment, rates were increasing significantly.  For example, for both the voluntary market and 
the assigned risk plan, rates in 1991 and 1992 increased 15% and 18% respectively.  Passage of 
the Act forestalled anticipated rate increases in 1993 and 1994, with 1993 being the first year in 
the last ten in which there was no rate increase.  1993 and 1994 were years of market 
stabilization, and subsequent years have seen significant rate reductions in both the voluntary 
market and the assigned risk plan.  Year 2000 saw our first increase in the assigned risk plan 
rates while experiencing a decrease in the voluntary market.  In 2003, Arkansas had the lowest 
loss costs in the region per $100 of payroll ($1.26) compared to the regional average loss cost of 
$2.11 and the countrywide average loss cost of $2.00.  There are still positive effects from this 
Act that benefit Arkansas employers  

Year Voluntary Market Assigned Risk Plan 
1993 0.0% 0.0% 
1994 0.0% 0.0% 
1995 -12.4% -12.4% 
1996 -8.0% -3.7% 
1997 -4.7% -7.6% 
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Year Voluntary Market Assigned Risk Plan 
1998 -9.1% -8.2% 
1999 -4.1% -3.0% 
2000 -4.5% -2.0% 
2001 -7.5% 1.9% 
2002 -4.5% -1.9% 
2003 1.8% 5.5% 
2004 0.5% 5.1% 
2005 -1.5% -2.8% 
2006 -0.5% -2.0% 
2007 -5.4% -6.8% 

2007 (effective 1/1/08) 2.7% 2.7% 
2008 (effective 7/1/08) -12.8% -13.8% 

2009 -7.0% -6.4% 
 
 

PAYROLL AND EXPERIENCE MODIFIER  

Reported payroll in Arkansas continues to increase while premiums for insureds continue to 
decrease. The average experience modifier has decreased minimally (0.916 from 0.961).  This 
minimal change in experience modifier could represent the continuing effectiveness of loss 
control measures and the impact of the Hazardous Employer Program operated by the Health and 
Safety Division of the Workers’ Compensation Commission.  Please refer to Exhibit “A” for 
additional statistical information regarding premiums. 

  
ASSIGNED RISK PLAN  

The assigned risk plan has seen a consistent history of decline in population since the passage of 
Act 796 except for a gentle upward trend during 2002 through 2004. Down from a record high of 
$150,000,000 in 1993, to a low of $6,566,275 in September 2000, the premium volume as of 
December 31, 2008, was $14,077,770 as compared to $17,881,539 on December 31, 2007. The 
increase in premium during the 2002 through 2004 period was, in part, attributable to the failure 
of several insurers domiciled in California and other states.  A portion of the increase may also 
have been attributable to an increase in plan population of small premium employers who have 
premiums too low to be attractive to the competitive market.  In essence, their premiums are less 
than the minimum premium for which coverage is available in the voluntary market. These 
employers may often get better rates through the plan; consequently, as of the end of 2008, small 
premium employers (less than $2,500 in annual premium) constituted approximately 86% of the 
plan policy volume with an average of $825 in premium per policy. Average plan premium per 
policy at the end of 2008 was $2,428 for all 5,275 policies in the plan. 

In 2008, NCCI filed a Voluntary Coverage Assistance Program (VCAP) which has helped to 
remove some employers from the assigned risk plan by allowing voluntary carriers to file their 
underwriting guidelines.  When an application is received, it is compared to the filed guidelines, 
and if it meets a company’s guidelines, the application will be forwarded to the company to 
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determine if it will make a voluntary offer of coverage. This program was approved effective 
October 1, 2008.  By December 31, 2008, three employers were removed from the assigned risk 
plan with a premium of $4,369.  These policyholders saved a total of $4,369,  with an average 
savings of $768.  We believe that as carriers become more familiar with this program, the 
number of policyholders taken out of the plan will continue to grow as will their savings. 

For those employers qualifying for voluntary coverage, cost savings have been substantial. 
According to the NCCI, price discounting by voluntary carriers reached record levels of 24% 
during 1999. Carriers pulled back on the discounting in 2000 to 14.7% and, as anticipated, 
carriers further reduced discounts in 2004 and 2005. In 2006, carriers resumed increased 
discounting again using primarily schedule credits and dividends.  In 2006, there was a net -
2.2%.  That has continued into 2008 with a projected net of -6/8%. 

PLAN ADMINISTRATION/SERVICING CARRIERS  

The NCCI is an “Advisory Organization” licensed in Arkansas to assist its member insurers with 
respect to ratemaking and data collection activities.  Effective July 1, 2009, the Commissioner 
re-appointed NCCI as Administrator for the Arkansas assigned risk plan until at least July 1, 
2013.  
 
Arkansas participates in the oversight of the market and the NCCI through a multi-state working 
group of the National Association of Insurance Commissioners (NAIC).  The working group 
monitors data reliability and any other issues that arise involving the market. 

In recent years, Arkansas has also participated in a multi-state examination of the NCCI in its 
role as an advisory organization licensed pursuant to Ark. Code Ann. §23-67-214. Participation 
in the examination task force and periodic reviews of this nature function to assure the quality of 
the data, as well as presenting the opportunity to improve existing systems and procedures.  The 
examination found concerns about statistical reporting and error correction. These concerns were 
remedied and are monitored by the working group of the NAIC. They were never significant 
enough to affect the overall reliability of the data reported by the NCCI for the State of Arkansas.  

During the implementation of the examination findings, Arkansas served as chair of the multi-
state exam task force and concluded its responsibilities in this capacity after implementation of 
the required reforms.  

The location of an office in Little Rock (mandated by 1993 legislation) continues to resolve 
many policy-related service problems and provides Arkansas agents and insureds easy, 
immediate access to responsive company personnel.  The effectiveness of this office is apparent 
in the reduction of the number of complaints received by the Insurance Department and the 
reduction in the number of appeals reaching the Appeals Board.  The NCCI personnel assigned 
to the office are knowledgeable and committed to providing excellent service.  

Attached are Exhibits “B” entitled Arkansas Residual Market 1st Quarter 2009 Status Report 
and Exhibit “C” entitled Arkansas Residual Market Annual 2008 Status Reports. The exhibits are 
prepared by the NCCI and provide detailed information on risk profiles such as average premium 
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size, top ten classifications by code and by premium, and a list of contacts within NCCI for 
specific areas of concern.  

NCCI provides, at no charge to the agent, the option to submit assigned risk applications online.  
Upon successful submission, the customer receives a confirmation code and application 
identification number for reference. There are significant savings to the plan when an application 
can be processed electronically. Arkansas agents have been extremely responsive to this 
initiative with 85.2% of  applications being submitted online.   

The Annual Servicing Carrier Performance Review conducted by NCCI reveals either 
“Commendable” or “Satisfactory” scores for all areas for Arkansas’s servicing carriers.  For the 
period commencing January 1, 2008, through December 31, 2011, the servicing carriers are 
Travelers Indemnity Company, Liberty Insurance Corporation, Union Insurance Company, and 
Technology Insurance Company. 
 
 
SUMMARY OF INSURANCE DEPARTMENT’S CRIMINAL INVESTIGATION UNIT  

Before the passage of Act 796 of 1993, there had never been a criminal prosecution in Arkansas 
for workers’ compensation fraud committed by employees, employers or healthcare providers. 
 
Act 796 of 1993 created the Workers’ Compensation Fraud Investigation Division and made any 
type of fraud committed within the workers’ compensation system a Class D felony (maximum 
six years and/or $10,000 fine). The Division was renamed the Criminal Investigation Division 
during the 2005 Legislative Session. 
 
Fraud in the workers’ compensation system was perceived to be epidemic. Since the majority of 
employers were in the "plan," there was little, if any, incentive for thorough investigation of 
possibly fraudulent insurance claims and few consequences to those caught making intentional 
misrepresentations. Act 796 changed the entire landscape of the workers’ compensation system, 
particularly in regard to the detection, prevention and prosecution of workers’ compensation 
fraud. The actual prosecution of a workers’ compensation fraud case is contingent on many 
factors. 
 
Key among those factors is the elected prosecutor’s willingness to carry a case forward. If the 
information provided from an investigation is not enough to meet the standards for conviction 
found at Ark. Code Ann. § 11-9-106, a prosecutor will be unwilling to pursue the case. Local law 
enforcement agencies often do not have the resources to investigate workers’ compensation 
fraud; fortunately, the investigative authority of the Criminal Investigation Division allows the 
Arkansas Insurance Department to supplement these often under-funded local agencies. This 
Division’s dedication to a single purpose allows for complex investigations which require time 
and focus that would otherwise not be available. As these complex cases evolve, they frequently 
require investigators to work through a myriad of leads to develop a case. Occasionally, even 
with dedicated resources for this single purpose being used, there simply is not enough 
information for a prosecutor to prosecute the crime. While the number of actual prosecutions 
varies from year to year, the possibility of investigation and prosecution is a constant deterrent. 
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Any lessening of the Division’s enforcement powers would likely result in a re-emergence of 
both frequency and severity of fraud committed by employees, employers, and healthcare 
providers. 
 
The cases represented by the statistics noted below, which are comparable per capita to those of 
other states with active anti-fraud efforts, are believed to have had a significant impact on 
workers’ compensation rates in Arkansas, and the deterrent factor has been substantial.  In fact, 
many cases are not carried forward to prosecution.  In many instances, the threat of prosecution 
is enough to get the parties involved to settle the cases outside of court, resulting in restitution for 
the aggrieved parties.  While not technically prosecutor wins, these cases result in positive 
outcomes for injured workers in the state. 
 
Act 743 of 2001 (The Act) significantly enhanced the efficiency and effectiveness of the 
Division by granting its investigators certified law enforcement authority. The Division can now 
execute arrest warrants, thus reducing the backlog of warrants that were awaiting service by local 
law enforcement agencies. Annual referrals to the Criminal Investigation Division have been 
reduced significantly since its first year of operation. This reduction is attributed to increased 
enforcement efforts under the Act. In the 2008-2009 reporting period, there were 46 workers’ 
compensation investigations opened.  Eleven cases were referred to prosecution. The 
investigative work continues on many of the cases that have been referred. Since the creation of 
the Division in 1993, a total of 140 cases have been referred for prosecution which resulted in 
104 convictions.  Out of these 140 cases, only three prosecutions have resulted in acquittals.  In 
the remaining 33 cases, the charges were not filed or the charges were dropped. 

 

2009 LEGISLATIVE ACTIVITY WITH REGARD TO  
WORKERS’ COMPENSATION  

The following changes to Arkansas’s workers’ compensation code were put into effect by Acts 
327 and 726 of 2009: 
 
 Ark. Code Ann. §11-9-411 has been amended to prohibit an offset of workers’ 
compensation benefits for group disability benefits if the injured worker purchased the group 
disability policy. 
 
 Ark. Code Ann. §11-9-525 has been amended to provide that for all claims for permanent 
partial disability or permanent total disability made after January 1, 2008, the employer at the 
time of the compensable injury will be liable for said benefits (subject to the remaining 
provisions of the state’s workers’ compensation laws, excluding §§11-9-525(a)(1)-(d)(2)). 
 
 Ark. Code Ann. §11-9-525 has been further amended to shift liability for permanent and 
total disability benefits, payable by the Second Injury Fund, to the Death and Permanent Total 
Disability Trust Fund effective January 1, 2010. 
 
 Ark. Code Ann. §17-25-308 has been amended to allow the Contractors’ Licensing Board 
to revoke the license of a contractor who fails to obtain or maintain workers’ compensation 
coverage.   
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 Act 327 also added a new section to Title 17, Subchapter 25 (most likely codified as Ark. 
Code Ann. §17-25-316), which requires the Contractors’ Licensing Board to obtain proof of 
workers’ compensation coverage prior to issuing a license.   
 

In addition, Act 726 of 2009 amended Ark. Code Ann. §11-9-801 to allow for payment of 
workers’ compensation benefits by electronic transfer of funds. 

 
 

SUMMARY OF SIGNIFICANT WORKERS’ COMPENSATION CASES FROM  
THE ARKANSAS COURT OF APPEALS AND SUPREME COURT 

FISCAL YEAR 20091 
 

Supreme Court Cases 
 

 Sierra v. Griffin Gin, 374 Ark. 320, 2008 WL 4378093, No. 07-1104 (September 25, 
2008):  In this case involving the appropriate average weekly wage, the Arkansas Supreme Court 
reversed the Arkansas Court of Appeals and affirmed the original findings made by the Arkansas 
Workers’ Compensation Commission.  The Claimant had contracted with the Respondents to 
work for a seasonal period of nine weeks at the rate of $1,020 per week.  At the hearing level, an 
Administrative Law Judge determined that the Claimant’s average weekly wage was $1,020 per 
week, and that he was entitled to the maximum compensation rate of $466.  The Commission 
reversed this determination, concluding that it would be “unjust and unfair” to award the 
Claimant a compensation rate that would allow him to receive more in disability benefits after 
twenty weeks than he had contracted to earn in wages over nine weeks.  Instead, the Commission 
divided the amount the Claimant would have earned over nine weeks ($9,180) by fifty-two 
weeks for an average weekly wage of $177.  This, in turn, yielded a compensation rate of $118.  
The Arkansas Court of Appeals subsequently reversed the Commission.  See Sierra v. Griffin 
Gin, 100 Ark. App. 113, ___ S.W.3d ___ (2007); 2007 WL 2964199 (Oct. 10, 2007).  On further 
appeal, however, the Arkansas Supreme Court held that the prevailing standard of review for 
workers’ compensation cases required the Commission’s findings to be affirmed:  “We cannot 
say that reasonable minds could not have reached the Commission’s conclusion that Sierra’s 
average weekly wage should be computed by dividing the total wage by 52 weeks rather than 9 
weeks.”   
 
 Williams v. Johnson Custom Homes, 374 Ark. 457, 2008 WL 4669465, No. 07-1101 
(October 23, 2008):  Here, the Arkansas Supreme Court reversed the Arkansas Court of Appeals’ 
earlier holding that the Claimant had made an election of remedies by seeking workers’ 
compensation benefits in Ohio and thus could not subsequently file for them in Arkansas. In so 
holding, the Court of Appeals had affirmed the Arkansas Workers’ Compensation Commission, 
which had also found that the Claimant was estopped, by the election of remedies doctrine, from 
seeking workers’ compensation benefits in Arkansas after knowingly applying for and receiving 
them from Ohio.  In reaching its decision, the Commission had relied on the Court of Appeals’ 
prior decision in Biddle v. Smith & Campbell, Inc., 28 Ark. App. 46, 773 S.W.2d 840 (1989), 

                                                 
1 Westlaw citations are provided where standard legal citations are partially available or unavailable. 
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which the Commission interpreted to mean that “The Arkansas Court of Appeals has indicated 
that the determination as to whether or not an election of remedies has been made regarding 
workers’ compensation benefits depends upon whether the claimant actively initiated the 
proceedings or knowingly received benefits pursuant to the laws of another state.”  The Supreme 
Court, however, found the Commission’s reliance on Biddle, and the “misconceptions announced 
therein,” to be erroneous.  In particular, the Supreme Court pointed out that “For decades, the 
law has been well settled that all states having a legitimate interest in the injury have the right to 
apply their own diverse workers’ compensation rules and standards, either separately, 
simultaneously, or successively.”  [Citing several cases, such as Mo. City Stone, Inc. v. Peters, 
257 Ark. 917, 521 S.W.2d 58 (1975)].  According to the Court, this did not give rise to a double 
recovery since “A supplemental award may give full effect to the facts determined by the first 
award and also allow full faith and credit for payments made pursuant to the first award; there is 
neither inconsistency nor double recovery.”  (Citing from the line of cases referenced above.)  
The Court went on to point out that Biddle itself relied on a case involving the tolling of the 
statute of limitations in workers’ compensation cases (Houston Contracting Co. v. Young, 267 
Ark. 322, 590 S.W.2d 653), which should not have been extended to address election of 
remedies.  Noting further that the election of remedies doctrine precluded seeking more than one 
recovery on inconsistent remedies (such as contract and tort), the Court reasoned that election of 
remedies did not apply where a claimant is “seeking only one remedy, workers’ compensation, 
but in more than one forum.”  Accordingly, the Court overruled Biddle, as well as any of its 
progeny which may have applied the election of remedies doctrine to workers’ compensation 
claims where more than one state has jurisdiction.  The Court went on to hold that the agreement 
the Claimant had signed in the instant case, in which he had agreed to Ohio as the “State of 
Exclusive Remedy” for workers’ compensation purposes, was void and unenforceable under the 
workers’ compensation and insurance codes of the State of Arkansas (as an invalid “waiver of 
compensation” under Ark. Code Ann. §11-9-108, and because it did not satisfy Ark. Code Ann. 
§23-92-409(c)(4)(A) of the insurance code).  Finally, the Court declined to address the 
Claimant’s constitutional arguments, due to a lack of “full adversarial development” of the issue. 
 

Court of Appeals Cases 
 

 Plane Techs v. Keno, 103 Ark. App. 121, 2008 WL 4149946, No. CA08-108 (September 
10, 2008):  Respondent Plane Techs hired the Claimant to work a temporary staffing assignment 
as an airplane mechanic for one of its clients in Hot Springs, Arkansas.  The Claimant’s 
compensation consisted of a $7.50 base hourly rate, in addition to $24.00 per hour for overtime 
wages.  In addition, the Claimant was eligible for a per diem of $120.00 per day as 
reimbursement for duplicate expense relating to meals, lodging and incidentals.  Such portion of 
the per diem not spent for these purposes was to be returned to Plane Techs or reported by the 
Claimant to the IRS as income.  The Arkansas Workers’ Compensation Commission concluded 
that the per diem amount should be included in calculating the Claimant’s average weekly wage.  
On appeal to the Arkansas Court of Appeals, the Respondents argued otherwise, asserting that 
neither the relevant statutes or the Court’s previous decision in Eckhardt v. Willis Shaw Express, 
Inc., 62 Ark. App. 224, 970 S.W.2d 316 (1998), required inclusion of the per diem in the 
Claimant’s average weekly wage.  In particular, the Respondents contended that Eckhardt was 
distinguishable since the per diem payments in the present matter did not constitute a true 
economic gain for the Claimant, but were instead intended to allow him to “break even” with 
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regard to his living expenses (in Eckhardt, if the Claimant was required to stay overnight, then 
$35.00 of his salary for the day was paid as a “per diem” from which no withholding was 
required, thus essentially “boosting” his take-home pay).  The Court, however, took a broader 
view of its previous decision in Eckhardt, and held that the per diem payments received by the 
Claimant in the present matter amounted to an “advantage” within the meaning of “wages” under 
Ark. Code Ann. §11-9-102(19):  “We see no meaningful distinction between Plane Techs 
providing ‘board, rent, housing, lodging or similar advantage’ as set forth in the statute and the 
per diem payments made by Plane Techs to Keno so that he can purchase the 
same…Furthermore, Keno has the option of retaining any unused per diem funds, thus 
increasing his income.  Thus, the per diem payments made to Keno fall within the statutory 
definition of ‘wages,’ as it is an ‘advantage’ received from his employer.” 
 
 Kent v. Single Source Transp., Inc., 103 Ark. App. 151, 2008 WL 4277534, No. CA08-42 
(September 17, 2008):  In a second appeal of this case, the Arkansas Court of Appeals reversed 
the Arkansas Workers’ Compensation Commission’s finding that the Claimant’s claim for 
additional benefits was time-barred by the applicable statute of limitations.  In the first appeal, 
the Commission had awarded benefits based on its finding that the Claimant had sought 
additional treatment for his left shoulder within one year of an order of dismissal for failure to 
prosecute.  However, the Court reversed the Commission by holding that the December 13, 
2001, order of dismissal had rendered the Claimant’s claim for additional benefits filed on March 
12, 2001, a nullity, to be treated as if it had never been filed.  The Court also remanded the 
matter for the Commission to determine when the last payment of compensation had occurred 
prior to the Claimant’s resumption of treatment on March 13, 2002.  On remand, the 
Commission determined that the last payment of compensation had been May 24, 2001, and that 
the statute of limitations had expired no later than May 24, 2002 (such that the additional 
treatment sought by the Claimant in 2005 was time-barred).  On the second appeal, the Court 
disagreed and held that the last payment of compensation prior to the dismissal order had 
occurred on September 12, 2001, when the Claimant received treatment for his shoulder injury, 
and that “Thereafter, the statute of limitations did not expire, as appellant received treatment at 
least once every twelve months for his compensable injuries through February 10, 2005.  He 
filed another claim for benefits in June, 2005, clearly within one year of the last date of 
treatment.”  In essence, the Court concluded that May 24, 2001, was the last date prior to March 
13, 2002, that the Respondents had paid for medical treatment; however, the Claimant had 
actually received treatment on September 12, 2001, and continued to do so annually up until he 
filed another claim in June, 2005.  Since the Court also concluded that such treatment was 
necessitated by the Claimant’s work-related injuries, and because the furnishing of reasonably 
necessary medical services rather than payment thereof constitutes “payment of compensation” 
for statute of limitations purposes, the Court concluded that the Claimant had indeed filed his 
2005 claim within one year of the last payment of compensation. 
 
 Parson v. Arkansas Methodist Hosp., 103 Ark. App. 178, 2008 WL 4335175, No. CA07-
1185 (September 24, 2008):  The Arkansas Court of Appeals, in an earlier opinion (CA06-1223; 
June 20, 2007), had remanded this matter to the Arkansas Workers’ Compensation Commission 
for consideration of whether the Claimant had proven a compensable closed-head physical 
injury.  In the earlier litigation, the Commission had found that the Claimant had failed to prove 
that she sustained a compensable mental injury.  On remand, the Commission again found that 
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the Claimant had failed to prove a compensable injury. In affirming the Commission, the Court 
of Appeals pointed out that the claimant’s neuropsychological test results, standing alone, did not 
amount to sufficient evidence of a physical or organic injury to the brain in the absence of “some 
other objective evidence of injury.”  (Relying on its previous opinion in Watson v. Tayco, Inc., 
79 Ark. App. 250, 86 S.W.3d 18 (2002)).  The Court did note the Claimant’s assertion that her 
medical records referred to a hematoma on her forehead as well as facial contusions, and also 
mentioned a diagnosis of “concussion.”  However, the Court reasoned that the objective findings 
of a hematoma and contusions ran only to the appellant’s head injury (for which compensation 
had already been paid) rather than to an organic brain injury, and that there was nothing from 
which to conclude that her diagnosis of a concussion “was based on anything other than 
subjective criteria.”   
 
 Gaither Appliance v. Stewart, 103 Ark. App. 276, 2008 WL 4724079, No. CA07-878 
(October 22, 2008):  Before the Arkansas Workers’ Compensation Commission, the Claimant 
obtained an award of additional medical benefits, a twelve percent anatomical impairment rating, 
and wage loss disability benefits.  The Respondents subsequently challenged all three aspects of 
the award on appeal to the Arkansas Court of Appeals, which affirmed the Commission in part 
and reversed in part.  Because the Commission had simply accepted the testimony of one 
physician over another in awarding a twelve percent impairment rating, the Court indicated that 
it was “powerless” to reverse as to this point (running as it did to the weight and credibility of the 
evidence rather than its sufficiency; the former being essentially the sole prerogative of the 
Commission).  The Court likewise affirmed the Commission’s award of additional medical 
treatment, holding that “Dr. Safman’s opinion that the compensable injury was the major cause 
of appellee’s anatomical impairment is substantial evidence to support the Commission’s finding 
to that effect.” (The Respondents had contended that the major cause of the impairment, and thus 
further treatment, was a pre-existing condition rather than the compensable injury.) However, 
with regard to wage loss disability benefits, the Court took note of evidence that the Claimant 
had declined to speak with a vocational rehabilitation counselor until after his hearing before the 
Commission.  In light of this evidence, the Court held that the “only reasonable conclusion to be 
drawn was that a rehabilitation plan existed and that appellee manifested an unwillingness to 
cooperate.”  Consequently, the Court reversed as to this point and remanded the matter back to 
the Commission for further proceedings. 
 
 Finley v. Farm Cat, Inc., 103 Ark. App. 292, 2008 WL 4724076, No. CA08-222 
(October 22, 2008):  In a likely case of first impression, the Arkansas Court of Appeals 
considered whether a posthumous child, which existed as a frozen, un-implanted embryo at the 
time of his father’s death, was entitled to dependency benefits under Ark. Code Ann. §11-9-527.  
The Claimant perished in an electrocution accident on July 19, 2001.  Approximately eleven 
months later, in June, 2002, the Claimant’s widow had two frozen embryos implanted in her 
uterus.  These, along with eight others, had been conceived through the in-vitro fertilization of 
the widow’s eggs with the Claimant’s sperm a year earlier.  The Claimant’s widow gave birth to 
a son on March 4, 2003, nearly two years after the Claimant’s death, and subsequently filed for 
workers’ compensation dependency benefits on behalf of her minor child.  The Arkansas 
Workers’ Compensation Commission reversed the decision of one of its Administrative Law 
Judges, and denied such benefits.  On appeal, the Arkansas Court of Appeals agreed, noting that 
children who did not live with an injured employee at the time of the employee’s death had to 
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demonstrate “actual dependency” upon the deceased as a prerequisite to dependency benefits.  
The Court declined to accept the payment of embryonic storage fees as the type of support 
envisioned by Ark. Code Ann. §11-9-527, and went on to conclude that “…there is no evidence 
in the record demonstrating that at the time of his father’s death, Wade III was ‘wholly and 
actually dependent’ upon his father or that he had a reasonable expectation of support from him.  
The facts establish that Wade III was a frozen embryo at the time of his father’s death and was 
not born until almost two years after his father’s death.   His mother was not pregnant with him 
until almost one year after his father’s death.  As such, we hold that substantial evidence supports 
the Commission’s finding that Wade III was not wholly and actually dependent upon his father 
and accordingly, that he was not entitled to dependency benefits under §11-9-527(c).”  The Court 
did not consider the Claimant’s constitutional arguments since they had not been properly 
preserved at the hearing level. 
 
 Averitt Express, Inc. v. Gilley, 104 Ark. App. 16, 2008 WL 4822967, No. CA08-152 
(November 5, 2008):  In this permanent disability case, the Arkansas Workers’ Compensation 
Commission found that the Claimant had sustained a 12% permanent anatomical impairment 
rating and was also entitled to a wage loss disability rating of 20%.  On appeal, the Respondents 
asserted that the Commission had erred in relying on the 12% impairment rating because the 
physician who assigned it had only examined the Claimant once.  In contrast, the Claimant’s 
treating physician had assigned a 6% impairment rating.  While the Arkansas Court of Appeals 
acknowledged that the Commission can give greater weight to the opinion of a treating physician 
(as opposed to that of an independent evaluating physician who examines a Claimant only once), 
it pointed out that the Commission was not required to do so and that the “opinion of a doctor 
who performs a one-time examination of the claimant can constitute substantial evidence of the 
Commission’s opinion.”  The Respondents further asserted that there was no evidence to show 
that the assigning physician had utilized the AMA Guides in arriving at the 12% impairment 
rating; however, the Court stated that “Arkansas does not require any specific ‘magic words’ 
with respect to expert opinions; said opinion are to be judged upon the entirety of the opinion, 
not validated or invalidated on the presence or lack of ‘magic words.’” (Citing Wackenhut Corp. 
v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001)).  The Court also noted that the Commission 
itself had determined that the 12% rating was supported by the Guides.  The Court went on to 
likewise affirm the Commission’s assessment of a 20% wage loss disability rating, holding that 
the Commission was entitled to rely on the Claimant’s testimony that he was unable to continue 
his previous duties, and that “once the Commission finds a claimant credible, we are bound by 
that determination.”   
 
 Huckabee v. Wal-Mart, Inc., 104 Ark. App. 22, 2008 WL 4821668, No. CA08-515 
(November 5, 2008):  The Claimant sustained a severe ankle injury in 2001 which ultimately 
resulted in a 12% permanent impairment rating and led her treating physician to recommend 
annual follow-up examinations to monitor the possible onset of post-traumatic arthritis.  The 
Claimant subsequently presented to her treating physician toward the end of the year in 2004, 
2005, and 2006.  Following a hearing, the Arkansas Workers’ Compensation Commission found 
that the Claimant was not entitled to additional benefits and that she had been seeking medical 
care for the sole purpose of tolling the statute of limitations.  In so finding, the Commission 
noted that the Claimant’s treating physician had not recommended any additional treatment nor 
had the Claimant actually developed post-traumatic arthritis over the previous five years.  The 
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Arkansas Court of Appeals, however, reversed, observing that two physicians (including the 
treating physician) had indicated that the Claimant had a chronic condition which could 
eventually require an ankle fusion.  The Court further noted that the Claimant’s treating 
physician had “consistently recommended that appellant be periodically evaluated to allow for 
proper monitoring of the condition,” and concluded that “periodic evaluations of a medically 
foreseeable condition related to a compensable injury constitute reasonably necessary medical 
treatment.” 
 
 Moody v. Addison Shoe Co., 104 Ark. App. 27, 2008 WL 4822966, No. CA08-452 
(November 5, 2008):  The Arkansas Workers’ Compensation Commission found here that the 
Claimant had failed to prove the occurrence of a compensable gradual shoulder injury.  In 
particular, the Commission found that the Claimant’s work duties, while repetitive, were not 
sufficiently rapid.  The Court of Appeals disagreed and remanded the matter for the Commission 
to consider further.  Specifically, the Court noted that although the General Assembly itself had 
not defined “rapid” for purposes of the “rapid repetitive motion” standard, previous case law 
provided some guidance, such as a claimant who bent her neck once every twenty seconds or one 
who had to place a nut every fifteen seconds on average (citing Hapney v. Rheem Mfg., 342 Ark. 
11, 26 S.W.3d 777 (2000) and High Capacity Products v. Moore, 61 Ark. App. 1, 962 S.W.2d 
831 (1998)).  Because the Claimant in the present case completed her own task faster than either 
of these examples (every twelve to fourteen seconds), the Court did not find substantial evidence 
to support the Commission’s decision and remanded the matter for further fact-finding.   
 
 Neal v. Sparks Regional Medical Ctr., 104 Ark. App. 97, 2008 WL 4938321, No. CA08-
557 (November 19, 2008):  In this instance, the Arkansas Court of Appeals affirmed the 
Arkansas Workers’ Compensation Commission’s finding that the Claimant had been offered 
suitable light duty which she did not accept and was therefore barred from receiving temporary 
total disability benefits pursuant to Ark. Code Ann. §11-9-526.  However, the Claimant also 
argued that she “should still be entitled to temporary partial disability benefits because of the 
difference between the wages she would have earned doing the work that Sparks offered her and 
the wages she was earning at the time of her injury” (before her injury, the Claimant earned 
substantial income doing per diem shift work which the Respondents’ offer of light duty would 
not have fully replaced).  The Court of Appeals declined to accept this assertion, holding that the 
same rationale which barred temporary total disability benefits pursuant to §11-9-526 also 
operated to bar the receipt of temporary partial disability benefits. 
 
 Ellis v. Hines Trucking, Inc., 104 Ark. App. 118, 2008 WL 5172801, No. CA08-688 
(December 10, 2008):  The Claimant was involved in a work-related car wreck and subsequently 
claimed injuries to the neck, shoulder and knee.  The Respondents accepted the neck injury, but 
denied the shoulder and knee injuries.  Following a hearing and an appeal, the Arkansas 
Workers’ Compensation Commission agreed with the Respondents, finding that the neither the 
Claimant’s knee or shoulder injuries were established by medical evidence supported by 
“objective findings.”  In so finding, the Commission noted two pieces of medical evidence that 
the Claimant offered in support of his claim:  (1) an E.R. note with a checkmark beside the words 
“tenderness/swelling” with “L shoulder” written to the side, and (2) a Texas Workers’ 
Compensation Work Status Report in which a physician noted “contusion L shoulder and L 
knee.”  The Commission determined that neither record amounted to an objective medical 
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finding.  On further appeal, the Arkansas Court of Appeals reversed and remanded.  While 
agreeing with the Commission that the reference to “tenderness/swelling” was ambiguous, the 
Court held that the note offering a diagnosis of “contusion” was an objective finding.  In support 
of its decision, the Court distinguished this case from Rodriguez v. M. McDaniel Co., 98 Ark. 
App. 138, 252 S.W.3d 146 (2007), upon which the Commission had relied.  In Rodriguez, the 
Claimant had been diagnosed with a “hip contusion on the right” at the E.R. and later by Dr. 
Yawn.  However, Dr. Yawn later testified that “his diagnosis of a contusion did not necessarily 
mean that he had viewed a disturbance in the skin and tissue.”  Dr. Yawn also testified that the 
E.R. contusion diagnosis “most likely referred to tenderness and not to visible darkening or 
bruising.”  In sum, the Commission had to resolve conflicting medical evidence regarding the 
contusion in Rodriguez, and the Court had affirmed the Commission’s determination that said 
evidence did not amount to an objective finding.  However, in the present case, the Court held 
that “Here we have a contusion diagnosis with no conflicting testimony about the nature of the 
contusion.”  Because of this unequivocal diagnosis, the Court further concluded that reasonable 
persons with the same facts before them could not have reached the same decision as the 
Commission (e.g., the “substantial evidence” standard of review), and remanded the matter for 
further consideration.   
 
 Walker v. Cooper Automotive, 104 Ark. App. 175, 2008 WL 5265334, No. CA08-519 
(December 17, 2008):  Here, the Arkansas Workers’ Compensation Commission found that the 
Claimant had proven the compensability of his alleged knee injury, but was not entitled to 
temporary total disability benefits because he had voluntarily left his employment in return for a 
severance package in relation to a reduction-in-force.  The Arkansas Court of Appeals affirmed 
the Commission as to the compensability of the knee injury, but reversed as to the denial of 
temporary total disability.  Specifically, the Court noted that Ark. Code Ann. §11-9-521 allows a 
claimant with a scheduled injury to receive temporary total disability benefits “during the healing 
period or until the employee returns to work, whichever occurs first…” and that §11-9-526 
barred temporary total disability where an employee refuses suitable employment unless the 
refusal is justified.  Applying these rules to the facts, the Court determined that there was no 
substantial evidence of a refusal to work offered light duty since the “appellant was terminated at 
the urging of his employer…Construing the statute strictly, as we must, the facts remain that this 
employee was neither offered employment, nor did he refuse employment, at any time after July 
5, 2006.”   
 
 Lewis v. Auto Parts & Tire, Inc., 104 Ark. App. 230, 2008 WL 5424024, No. CA08-687 
(December 31, 2008):  The Arkansas Workers’ Compensation Commission held in this case that 
it could not award a lump sum attorney’s fee to be paid by the Second Injury Fund because the 
amount of installment benefits to be paid to the claimant over his lifetime was “unascertainable.”  
In so finding, the Commission relied on language from Seward v. The Bud Avents Co., 65 Ark. 
App. 88, 985 S.W.3d 332 (1999); however, the Arkansas Court of Appeals concluded that the 
Commission had misinterpreted Seward and reversed.  Specifically, the Court explained that 
Seward provided for lump sum attorney’s fees chargeable to the employer while providing for 
installment payment of attorney’s fees chargeable to the employee.  Since Seward allowed for an 
award of lump sum attorney’s fees chargeable to the employer, and since the Second Injury Fund 
stood in lieu of the employer in this instance, the Commission could award a lump sum fee 
payable by the Fund.  The Arkansas Court of Appeals also concluded that nothing in Ark. Code 
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Ann. §§11-9-715, 11-9-716, or 11-9-804 limited an award of lump sum fees to employers only.  
Finally, the Court held that Second Injury Fund v. Furman, 336 Ark. 10, 983 S.W.2d 923 (1999), 
was not controlling since it dealt with the recovery of attorney’s fees after prevailing before the 
Court of Appeals itself (Ark. Code Ann. §11-9-715(b)(1)), while the present case dealt only with 
an award of fees for proceedings before the Commission (Ark. Code Ann. §11-9-715(a)(2)(A)).   
 
 Hicks and C.H. v. Bates and D.B., et al, 104 Ark. App. 348, 2009 WL 331447, No. 
CA08-501 (February 11, 2009):  Jerry Hicks (“decedent”) died as the result of a work-related 
accident sustained on July 29, 2002, resulting in the payment of dependency benefits to his 
surviving spouse (Appellant Hicks) and minor child, C.H.  Prior to his marriage to Hicks, the 
decedent had fathered a child, D.B., with Appellee Bates.  Bates learned of the decedent’s death 
on July 30, 2002, and subsequently applied for and obtained Social Security dependency benefits 
for D.B.  In February, 2006, Bates learned of D.B.’s entitlement to workers’ compensation 
benefits, and arranged for DNA testing that established the decedent as D.B.’s biological father.  
On March 10, 2006, a Missouri circuit court appointed Bates as D.B.’s legal guardian and 
conservator.  Bates subsequently filed a claim for workers’ compensation benefits on D.B.’s 
behalf on May 17, 2006.  Following a hearing, an Administrative Law Judge with the Arkansas 
Workers’ Compensation Commission found that:  (1) D.B. was the decedent’s son; (2) D.B. was 
“wholly and actually dependent” upon the decedent at the time of death; and (3) D.B.’s claim for 
workers’ compensation dependency benefits was not barred by the statute of limitations.  On 
December 21, 2007, the Full Commission affirmed the Administrative Law Judge’s findings.  On 
further appeal, the Arkansas Court of Appeals noted that Ark. Code Ann. §11-9-702(f)(2) 
provided an exception to the usual two-year statute of limitations: 
 

(2) The provisions of subsection (a) or (b) of this section shall not 
apply to a mental incompetent or minor so long as the person 
has no guardian or similar legal representative.  The limitations 
prescribed in subsection (a) or (b) of the section apply to 
the…minor from the date of the appointment of a guardian or 
similar legal representative for that person, and where no 
guardian or similar representative has been appointed, to a 
minor upon obtainment of majority. 

 
The Appellants argued that the statute of limitations had run on D.B.’s claim since he had 

been under the care of his natural guardian, his mother (Bates), since birth.  The Court, however, 
agreed with the Commission’s findings, reasoning that Bates was not D.B.’s legal guardian 
simply by virtue of being his mother, and that the use of the word “appointment” carried with it 
the connotation of a legal action “endowing a formal guardian with the power to protect a minor, 
his or her legal rights, and his or her estate.”  (citing Ark. Code Ann. §28-65-201 to 323.)  
Accordingly, the statute did not begin to run on D.B.’s claim until his mother was appointed his 
legal guardian, such that his eventual claim was timely (the Court also place considerable weight 
on the fact Ark. Code Ann. §11-9-801 authorizes benefits to be paid to a minor’s “legally 
appointed guardian,” which the Court felt “demonstrates the legislative intent that a guardian is 
one who is sanctioned by judicial action”).  Finally, the Court agreed that D.B. had been “wholly 
and actually” dependent upon the decedent at the time of death consistent with Lawhon Farm 
Services v. Brown, 335 Ark. 272, 984 S.W.2d 1 (1998).   
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Mitchell v. Tyson Poultry, Inc., 104 Ark. App. 327, 2009 WL 331445, No. CA08-843 
(February 11, 2009):  In this case, the administrator of a deceased claimant’s estate refused the 
employer/carrier’s tender of workers’ compensation death benefits, asserting that the 
Commission lacked jurisdiction since the decedent was not performing “employment services” at 
the time of death.  Although conceding that the decedent had finished his break at the time of his 
death, the Appellant argued that he was not performing employment services because he had not 
yet arrived at the office where he was to receive instructions for his next work assignment.  The 
Court of Appeals, however, affirmed the Commission’s finding that the decedent’s death had, in 
fact, been compensable, since he “had finished his break and was performing the employment 
service of returning to the office to obtain instructions.  He was in the yard, his assigned work 
area, when the fatal injury occurred…It is undisputed that he was within the time and space 
boundaries of his employment, finished with his break, and en route to receive further 
instructions.  This constitutes performance of employment services under Sands.”  (Citing Wal-
Mart Stores, Inc. v. Sands, 80 Ark. App. 51, 91 S.W.3d 93 (2002))   

 
Death & Permanent Total Disability Trust Fund v. Rodriguez, et al, 104 Ark. App. 375, 

2009 WL 331439, No. CA08-842 (February 11, 2009):  In yet another death claim, the 
Commission awarded dependency benefits to the decedent’s three minor children, all of whom 
were nonresident aliens in Mexico.  The Trust Fund appealed, essentially arguing, inter alia, that 
the minor children were not “wholly and actually dependent” upon the decedent because he had 
abandoned them after departing for the United States in 1996 (and subsequently marrying an 
American woman without first divorcing his wife in Mexico).  However, the Arkansas Court of 
Appeals noted that the decedent had sent monetary support to his family in Mexico until 2003, 
and that the children, “by virtue of their ages, could not have been expected to pursue support on 
their own.”  Consequently, while the decedent’s original wife may have no longer had a 
reasonable expectation of support at the time of death, the same could not be said of his minor 
children, who the Court found to be “wholly and actually dependent” upon the decedent.  The 
Court also affirmed the Commission’s finding that the minor children were not barred from 
receiving benefits by Ark. Code Ann. §11-9-111(a), pertaining to resident and non-resident 
aliens.   

 
Burkett v. Exxon Tiger Mart, 2009 Ark. App. 93, 2009 WL 395245, No. CA08-741 

(February 18, 2009):  In this instance, the Arkansas Workers’ Compensation Commission 
vacated an Administrative Law Judge opinion which ordered an IME and reserved issues 
pertaining to compensability and additional benefits.  On appeal, the Claimant asserted that the 
Commission had erred by:  (1) determining that the Administrative Law Judge lacked the 
authority to order an IME; (2) deciding issues that had been reserved by the Administrative Law 
Judge; and (3) failing to make findings of fact to support its denial of compensability.  As a 
general matter, the Claimant also argued that the Commission’s denial was not supported by 
substantial evidence.  The Arkansas Court of Appeals affirmed the Commission as to the IME, 
noting that “[T]he plain language of sections 11-9-511(a) and 11-9-811 does not authorize the 
Commission to, sua sponte, order an IME after the parties have litigated compensability and 
additional benefits.”  The Court further determined that, in vacating the Administrative Law 
Judge’s opinion and deciding the issues presented by the parties, the Commission had properly 
relied on previous precedent from Gencorp Polymer Products v. Landers, 36 Ark. App. 190, 820 
S.W.2d 475 (1991).  However, the Court found that the Commission had failed to actually make 
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findings of fact to support its denial of compensability, in that it had “summarily found” that the 
Claimant had failed to meet her burden of proof.   Accordingly, the Court reversed as to this 
point and, consequently, did not reach the question of whether substantial evidence supported the 
Commission’s decision. 

 
Care Manor of Baxter Co. v. Wheeler, 2009 Ark. App. 132, 2009 WL 465064, No. 

CA08-702 (February 25, 2009):  Here, the Arkansas Court of Appeals considered whether the 
Respondent, by stopping payment of Commission-ordered medical benefits, could commence the 
statute of limitations to run against a subsequent claim to resume those benefits.  The Arkansas 
Workers’ Compensation Commission found that it could not, and the Arkansas Court of Appeals 
agreed.  The Claimant had sustained injuries in 1999 and 2000, which were ultimately found 
compensable by virtue of a Commission order that the Court of Appeals affirmed in April, 2003.  
However, without an order to do so, the Respondent ceased paying for medical care received 
after May, 2002, on the basis that such care was neither reasonably necessary nor related to the 
compensable injury.  The Claimant continued to receive treatment and eventually obtained a 
change of physician from the Commission in February, 2003.  Two years later, in February, 
2005, the Claimant requested a hearing with regard to payment of her medical expenses.  The 
Respondent contended that the claim was time-barred since it had been filed more than one year 
from the last payment of compensation.  Relying on Helena Contracting and Carroll Elec. Coop. 
v. Pack, 85 Ark. App. 293, 151 S.W.3d 324 (2004), the Commission found that the claim was 
not one for additional benefits, but was rather a claim to enforce a prior opinion and order.  As 
such, it was not barred by the statute of limitations.  The Court of Appeals held that the 
Commission had properly applied Helena Contracting, and noted the Commission’s finding that 
“[t]here is nothing in the record demonstrating that the award of all reasonable and necessary 
medical treatment for [Wheeler’s] compensable injury…had expired or that the stop payment of 
benefits by [Care Manor] was sanctioned in any form.”  The Court further noted that, similar to 
the Respondent in Helena Contracting, the Respondent here had “ignored a prior opinion and 
award when it stopped paying for medical treatment Wheeler received after May 2002.”  
Accordingly, the statute of limitations had not began to run. 

 
CV’s Family Foods v. Caverly, 2009 Ark. App. 114, 2009 WL 465069, No. CA08-775 

(February 25, 2009):  The Claimant sustained injuries when he tripped and fell while watching 
over a young, female employee who was walking to her car at night after the close of business.  
The Respondents denied the claim for a lack of employment services; however, the Arkansas 
Workers’ Compensation Commission found otherwise, and determined the claim to be 
compensable.  The Arkansas Court of Appeals agreed, reasoning that “Watching the young 
employee to ensure her safety at night was more than gentlemanly and laudable:  it was an 
activity that came within the scope of his oversight, and it benefited the employer by ensuring 
the safety of a trained and valuable employee, and by helping establish a record of safety on the 
premises that would benefit the employer…We conclude that the Commission could properly 
find that appellee’s activities carried out the employer’s purpose and advanced the employer’s 
interest, and we therefore affirm.” 

 
Sally v. Service Master, 2009 Ark. App. 209, 2009 WL 700607, No. CA08-847 (March 

18, 2009):  The Arkansas Workers’ Compensation Commission found here that the Claimant had 
failed to prove the compensability of his carpal tunnel syndrome, in large measure due to its 



 

16 

finding that the Claimant’s testimony was not as credible as the employer’s.  Although it 
acknowledged that credibility determinations were the Commission’s prerogative, the Arkansas 
Court of Appeals reversed, stating that “…the Commission’s disregard of appellant’s testimony 
based upon his status as an interested party cannot sustain the Commission’s credibility 
determination under these facts.  The Commission specifically discredited appellant’s testimony 
because he was an interested party while simultaneously crediting the testimony of the 
employer’s representative, another interested party in the matter…Merely relying upon 
appellant’s status as an interested party is insufficient to support disregarding his testimony on 
these facts.”  The Court went on to conclude that nothing in the record suggested any cause for 
the Claimant’s carpal tunnel syndrome other than his work, and that the Commission’s decision 
was not supported by substantial evidence. 

 
Goyne v. Crabtree Contracting Co., Inc., 2009 Ark. App. 200, 2009 WL 700638, No. 

CA08-1152 (March 18, 2009):  In this instance, the Claimant obtained a Commission-approved 
change of physician, and the Respondents paid for the new doctor’s initial evaluation.  However, 
the Respondents subsequently controverted additional diagnostics recommended by the second 
physician.  An Administrative Law Judge awarded Claimant the additional diagnostics, but the 
Arkansas Workers’ Compensation Commission reversed, relying on the fact that the Claimant’s 
previous physicians had placed him at maximum medical improvement and assigned an 
impairment rating prior to the change of physician.  The Arkansas Court of Appeals affirmed, 
stating that “It is clear that, after granting Goyne the change of physicians to Dr. Chakales, the 
Commission simply assigned greater weight to the earlier records of Drs. Carle and Ackerman 
than to his new doctor’s recommendations for a diagnostic EMG.  The Commission’s ruling that 
Goyne did not show the testing to be reasonably necessary was based on the Commission’s 
finding that appropriate medical treatment, physical therapy, and pain management services had 
been provided.  Thus, the Commission’s decision displays a substantial basis for the denial of 
Goyne’s claim for payment of the EMG test that his new physician had recommended.”   

 
Sea Ark Marine, Inc. v. Pippinger, 2009 Ark. App. 223, 2009 WL 857542, No. CA08-

776 (April 1, 2009):  Following a hearing in November, 2007, an Administrative Law Judge 
entered an order finding that the Claimant was entitled to additional medical treatment.  
However, the Administrative Law Judge went on to find that further medical evaluation was 
required before additional treatment could proceed, and also indicated that a spinal column 
stimulator would be the “preferred course of treatment.”  The Arkansas Workers’ Compensation 
Commission subsequently adopted the Administrative Law Judge’s findings as its own.  On 
appeal to the Arkansas Court of Appeals, the Respondents essentially asserted that the 
Commission had awarded additional medical treatment, including the prospect of a spinal 
stimulator, but had also conceded or found that further medical evaluation was required before 
such treatment could proceed.  In sum, “[Respondents] maintain that the finding that another 
evaluation needs to occur is a tacit admission that the record did not contain sufficient evidence 
to rule outright that additional treatment, including the implantation of a dorsal-column 
stimulator was reasonable and necessary.”  The Court agreed, holding that “it was the statutory 
obligation of the Commission to make findings of fact and to decide the issue of additional 
benefits by determining whether appellee met his burden of proof…we hold that the 
Administrative Law Judge and the Commission erred by ordering an additional evaluation and 
reserving a decision on the primary issue in the litigation.”   
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Curtis v. Big Lots, 2009 Ark. App. 292, 2009 WL 1010880, No. CA08-691 (April 15, 

2009):  The Claimant sustained compensable injuries to her neck, shoulder, arm and hand on 
August 8, 2002.  Following a course of medical care, the Respondents accepted and paid a 9% 
impairment rating to the whole body, which exhausted in November, 2005.  Prior to that, the 
Claimant submitted a claim for additional benefits on May 12, 2003, which was followed by an 
agreed order in November which awarded additional benefits and medical treatment.  The 
Claimant’s treating physician released her from his care on June 28, 2005.  While the 
Respondents subsequently paid for a prescription re-fill on May 24, 2006, they denied an 
appointment scheduled for March 27, 2007.  Following an award of benefits by an 
Administrative Law Judge, the Arkansas Workers’ Compensation Commission found that the 
Claimant had failed to meet her burden of proof and that her claim was barred by the statute of 
limitations.  On appeal to the Arkansas Court of Appeals, the Court found fault with the 
Commission’s view that the claim for additional benefits had been “adjudicated and resolved” by 
virtue of the agreed order in November, 2003.  Though it acknowledged that dismissal of a claim 
under Ark. Code Ann. §11-9-702(d) can “untoll” the statute of limitations, the Court also noted 
that such occasions were, in fact, “specifically limited to cases dismissed pursuant to subsection 
(d).”  The Court further noted that “This case was never dismissed pursuant to subsection (d).  In 
fact, the agreed order memorializes  the reason for the hearing not being held on the scheduled 
date and grants a continuing award of benefits which included the referral to Dr. Standefer.”  The 
Commission had also “reasoned that the timely filing of a claim for additional benefits will toll 
the statute of limitations until the claim is decided,” however, the Court pointed out that “To be a 
final adjudication, an order must dismiss the parties from the court, discharge them from the 
action, or conclude their rights as to the subject matter in controversy…The Commission’s denial 
of benefits and its simultaneous determination that the agreed order allowing appellant to pursue 
additional medical treatment with the referral to Dr. Standefer was a final adjudication cannot be 
reconciled with the finality requirements.”   

 
Salmon & Sons, Inc. v. Pate, 2009 Ark. App. 272, 2009 WL 1010893, No. CA08-742 

(April 15, 2009):  Among several other issues that related primarily to the weight and credibility 
of the evidence, the Arkansas Court of Appeals held that the 26-week limitation on temporary 
total disability compensation related to mental injuries did not run afoul of Article 2, Section 3 of 
the Arkansas Constitution.  Specifically, the Court stated that “there is a rational and legitimate 
public purpose for distinguishing between mental and physical injuries in this manner because 
mental injuries often cannot be confirmed by objective findings, and there is thus a greater 
potential for fraudulent claims being advanced, causing needless expense for taxpayers and 
employers alike.”   

 
Stewart v. Ark. Glass Container, et al, 2009 Ark. App. 300, 2009 WL 1076761, No. 

CA08-1311 (April 22, 2009):  Following a course of litigation involving additional medical 
benefits, the Claimant filed a request for additional benefits on December 21, 2005.  An 
Administrative Law Judge with the Arkansas Workers’ Compensation Commission found that 
this claim was not time-barred because the earlier hearing of March 19, 2004 (which resulted in a 
denial ultimately affirmed by the Arkansas Court of Appeals), had dealt with additional medical 
benefits and all other issues had been reserved by the parties.  The Commission, however, 
reversed this finding, having reasoned that the only claim before the Commission had been the 
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question of additional medical benefits – since this issue had been fully and finally resolved, 
there were no other pending matters to reserve.  On appeal, the Arkansas Court of Appeals stated 
that it “…must determine the tolling impact – if any – a specific request for one benefit (medical 
expenses in this case) has on other benefits that could arise or flow from the specifically 
requested benefit.  In more simplistic terms, we must determine if the statute-of-limitations 
tolling is claim or benefit specific.”  In resolving this issue, the Court reasoned that “If we were 
to require claimants to be benefit specific, within one distinct compensable-injury claim, there 
would be multiple statutes of limitations running.  This would result in piecemeal litigation at its 
worst…Therefore, we conclude that Stewart’s timely request for ‘additional medical benefits’ 
tolled the statute of limitations until the claim was finally and completely litigated, not only on 
the general medical-benefit claim but on all benefits that might flow from that specific request.”   

 
Nestle, USA, Inc. v. Drone, 2009 Ark. App. 311, 2009 WL 1076781, No. CA08-1082 

(April 22, 2009):  The Respondents in this instance appealed the Commission’s award of benefits 
pursuant to Ark. Code Ann. §11-9-505 for an unreasonable refusal to return the Claimant to 
work.  On appeal, the Respondents argued that the Commission had erred as a matter of law 
since, at the time his employment was terminated, the Claimant was not “disabled.”  In fact, the 
Claimant had not lost any time from work in association with his compensable injury.  Looking 
to a similar situation in Clayton Kidd Logging Co. v. McGee, 77 Ark. App. 226, 72 S.W.3d 557 
(2002), and reiterating the prerequisites for an award of benefits under §11-9-505 as set forth in 
Torrey v. City of Ft. Smith, 55 Ark. App. 226, 934 S.W.2d 237 (1996), the Court declined to 
agree with the Respondents’ assertion:  “In the appeal now before us, Drone returned to work 
immediately following his injury and continued to work for over a year before Nestle fired him.  
Although Drone received some medical treatment, just as in McGee he was not disabled and did 
not receive disability benefits.  The Commission found that he met the requirements we listed in 
Torrey, and we cannot say that the evidence does not support the Commission’s findings, or that 
the Commission erred in its construction of the statute and its application of the relevant case 
law.” 

 
North Little Rock School Dist. v. Lybarger, 2009 Ark. App. 330, 2009 WL 1151756, No. 

CA08-1149 (April 29, 2009):  The Claimant here worked at Boone Park Elementary as a 
teacher’s aide.  On September 27, 2007, the Claimant attended a required staff meeting at 
another campus a few miles from her regular place of employment.  The Claimant arrived at 8:00 
a.m., attended meetings, and was released to lunch at 11:00 a.m.  After lunch, the Claimant and 
others were to report to Boone Park Elementary for additional meetings.  In order to reach her 
car, the Claimant exited the building where the meetings had been held, and entered another 
building where she fell and broke her leg while ascending some stairs.  The Arkansas Workers’ 
Compensation Commission adopted the findings of an Administrative Law Judge, who had 
found that the Claimant was performing “employment services” since she was on a “foreign 
campus” attending a required seminar and had never made it to her car, where she normally ate 
her lunch.  On appeal by the Respondents, the Arkansas Court of Appeals affirmed, noting first 
that “Lybarger testified that she was attending a seminar at the Lakewood campus, and…was on 
duty and that her obligation as a district employee on school grounds was to provide assistance if 
there had been anything asked of her.”  The Court also reasoned that, though the Claimant had 
been released for lunch, she subsequently had to report to her regular place of employment for 
additional meetings and, in turn, that “…by walking through the Lakewood campus, she was 
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carrying out her the employer’s purpose and advancing her employer’s interest in that she was 
leaving Lakewood, preparatory to reporting to Boone Park Elementary.  That there also may 
have been a non-employment-related purpose in walking through the campus does not alter the 
conclusion that she was also performing employment services.”   

 
Taggart v. Mid America Packaging, 2009 Ark. App. 335, 2009 WL 1151746, No. CA08-

1303 (April 29, 2009):  In this wage loss case, an Administrative Law Judge awarded the 
Claimant a 20% wage loss disability in excess of her permanent anatomic impairment rating.  In 
so doing, the Administrative Law Judge took into apparent account several of the traditional 
wage-loss factors, including age, education, motivation, and post-injury income.  The Arkansas 
Workers’ Compensation Commission affirmed and adopted the law judge’s findings, prompting 
the Claimant to appeal.  Upon review, the Arkansas Court of Appeals concluded that the 
Administrative Law Judge had considered many, though not all, of the relevant wage loss 
factors.  In particular, the Court felt that “appellant’s pre-injury income was not addressed 
beyond a general finding that appellant ‘will have difficulty in replacing her wages at the level 
before her injury.’”  The evidence indicated that the Claimant had earned $67,721.07 during a 
one-year time frame surrounding her injury.  However, her maximum earnings as a social worker 
(which she was studying to be at the time of the hearing), or in one of the sedentary jobs 
identified by her disability insurer, would be only $35,000.00.  Though the Court acknowledged 
that there was “no formula for determining wage loss,” it concluded that “the record simply does 
not support a finding that appellant’s wage loss disability was no more than twenty percent.”  
Consequently, the Court reversed as to this finding, and remanded for further proceedings. 

 
Ballasteros v. Tyson Poultry, Inc., 2009 Ark. App. 349, 2009 WL 1151744, No. CA08-

1390 (April 29, 2009):  Here, the Arkansas Workers’ Compensation Commission denied a claim 
for temporary total disability during a disputed time frame after finding that the Claimant had 
falsified a prescription.  The Commission further found that altering the prescription was 
justifiable cause for the Respondent to have terminated the Claimant’s employment.  On appeal, 
the Arkansas Court of Appeals affirmed the Commission as to both findings, holding first that 
there was sufficient evidence to support the Commission’s conclusion that the Claimant had 
indeed altered his prescription.  In affirming the Commission’s denial of benefits under Ark. 
Code Ann. §11-9-505, the Court noted that the Respondents had a legitimate interest in accurate 
information regarding an employee’s injury, and that the prescription in question was properly 
regarded as a “work record” – the falsification of which provided adequate cause for termination 
and thus the preclusion of benefits under §11-9-505. 
 

NATIONAL MARKETS IN GENERAL 

While Arkansas has seen increases in the average indemnity and medical cost per lost time 
claim, claims frequency continues to decline. Arkansas’s market remains strong and competitive.   

The attached state of the industry report (Exhibit “D”) graphically depicts the sound condition of 
the workers’ compensation marketplace; still, the NCCI continues to discover that workers’ 
compensation results are affected by a number of factors that are having a negative impact on the 
market:  
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• lower earnings relating to investments;  
• assigned risk applications continue to increase;  
• claim costs that are beginning to rise at more rapid rates than in previous years;  
• pending proposals for benefit increases;  
• challenges to workers’ compensation as an exclusive worker remedy for workplace 

injury;  
• recent federal initiatives that threaten to increase claim costs, broaden compensability 

definitions, and have the potential to create duplicate remedies;  
• reform roll-back proposals in recent state legislative sessions;  
• increasing costs of medical benefits; and  
• increasing utilization of certain prescription pain medications.  

 
The NCCI does point out one favorable development among the negatives.  The incidence of 
workplace injuries continues to fall sharply since the reform efforts of 1993. This means fewer 
injured workers – the most valuable outcome imaginable for workers, their families, and 
employers. 
 
 

CONCLUSION  
 

Absent the reforms encompassed in Act 796 of 1993, it is doubtful Arkansas’s employers would 
now have the option of voluntary workers’ compensation insurance.  Rather, the assigned risk 
plan, designed to be a market of “last resort,” would have become Arkansas’s market of “only 
resort.” The General Assembly is to be highly commended for its leadership in reforming the 
workers’ compensation market in our State while protecting the interests of the injured worker.  

Arkansas’s employers must have available to them quality workers’ compensation products in 
the voluntary market at affordable prices. The creation of good jobs requires a marketplace 
where all businesses, regardless of size, can grow.  Maintaining a stable workers’ compensation 
system is essential for this growth.  The evidence shows the reforms have worked.  The 
incidence of fraud has been reduced through high-profile fraud prosecutions, employee 
compensation rates and benefits have been increased, and workers injured within the course and 
scope of their employment have received timely medical treatment and the payment of much 
improved indemnity benefits.  Eroding the positive changes incorporated into Act 796 would be 
counterproductive to continued economic growth and development.  
 
Prepared:  September 1, 2009  
 
cc:  The Honorable Mike Beebe, Governor  

The Honorable A. Watson Bell, Chairman, AWCC  
The Honorable Karen H. McKinney, Commissioner, AWCC  
The Honorable Philip Alan Hood, Commissioner, AWCC  
Mr. Alan McClain, Chief Executive Officer, AWCC  
Mr. Nathan Culp, Insurance Public Employee Claims Division Director, AID  
Mr. Greg Sink, Criminal Insurance Fraud Director, AID  
Ms. Alice Jones, Public Information Manager, AID  
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NCCI, as Pool and Plan Administrator of the Arkansas Workers Compensation

Insurance Plan, is pleased to provide the First Quarter 2009 Residual Market State

Activity Report. 

Readers will notice an update of the key measurement factors and issues relating

to the operation of the Arkansas Plan. NCCI has enhanced our data reporting

tools to provide a more accurate picture of what is happening in your state. 

If you have any questions or comments about this report, please feel free to 

contact any of the individuals listed below.

Terri Robinson, State Relations Executive (314) 843-4001

Chantel Weishaar, Technical Specialist (561) 893-3015

Executive Summary
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Residual Market Demographics – 1Q 2009

Arkansas Residual Market 

Total New Applications Bound

2006 vs. 2007 vs. 2008 vs. 2009

The number of new applications that are actually assigned to a Servicing Carrier

or Direct Assignment Carrier (if applicable).
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Residual Market Demographics – 1Q 2009

Arkansas Residual Market 

Total New Application Premium Bound

2006 vs. 2007 vs. 2008 vs. 2009

The total estimated premium on bound new applications assigned to as 

Servicing Carrier or Direct Assignment Carrier (if applicable).

$
1
,1

4
4
,1

6
8

$
1
,1

4
4
,1

6
8

$0

$2,000,000

$4,000,000

$6,000,000

$8,000,000

$10,000,000

$12,000,000

$14,000,000

1st Qtr 2nd Qtr 3rd Qtr 4th Qtr YTD

2006 2007 2008 2009



5

Residual Market Demographics – 1Q 2009

Percentage of New Applications Received by Submission Format

Data through March 31, 2009

The total percentage of new applications received via online, phone or mail 

formats.
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Residual Market Demographics – 1Q 2009

Residual Market Total Policy Counts

First Quarter Data for Policies Reported through March 31, 2009
Total Number of all Assigned Risk Plan Policies effective during this quarter and reported as 

of the date listed above.

First Quarter Data Reported through March 31, 2009
Total Amount of All Assigned Risk Plan Premium effective during this quarter and reported as 

of the date listed above.
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Residual Market Demographics

2007 2008 2007 vs. 

2008 #

2007 vs. 

2008 %

Policy Count 5,783 4,774 -1,009 -17.5%

Premium 

Volume

$14,770,968 $10,876,355 -$3,894,613 -26.4%

Residual Market Total Policies and Premium in Force

As of March 31, 2009 compared to prior year

This chart reflects the total number of policies and estimated premium in-force for this state 

as of the date shown above.  

The other exhibits in this report describe quarterly and year-to-date data.  
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Residual Market Demographics – 1Q 2009

Residual Market First Quarter 2009

Total Premium Distribution by Size of Risk

Data Reported through March 31, 2009
The total number of assigned risk plan policies reported to NCCI for this quarter by Direct 

Assignment and Servicing Carriers in a premium range as of the date listed above.

Premium Interval Policy Count 
% of Total 
Policies 

Total State 
Premium 

% of Total 
Premium 

Average 
Premium 

$0 - 2499 1,207 84.11% $953,735 26.17% $790 
$2500 - 4999 113 7.87% $410,044 11.25% $3,628 
$5000 - 9999 57 3.97% $408,622 11.21% $7,168 

$10000 - 19999 27 1.88% $385,024 10.56% $14,260 
$20000 - 49999 21 1.46% $660,271 18.12% $31,441 
$50000 - 99999 6 0.42% $355,173 9.74% $59,195 

$100000 - 199999 4 0.28% $472,002 12.95% $118,000 

$200000 + 0 0.00% $0 0.00% $0 
Total 1,435 100% $3,644,871 100% $2,540 

 

Residual Market Total Premium Distribution by Size of Risk

First Quarter 2008 Data for Comparison
The total number of assigned risk plan policies reported to NCCI for this quarter by Direct 

Assignment and Servicing Carriers in a premium range as of the date listed above.

Premium Interval Policy Count 
% of Total 
Policies 

Total State 
Premium 

% of Total 
Premium 

Average 
Premium 

$0 - 2499 889 84.27% $733,184 31.39% $824 
$2500 - 4999 90 8.53% $325,264 13.93% $3,614 
$5000 - 9999 39 3.70% $276,871 11.85% $7,099 

$10000 - 19999 22 2.09% $287,772 12.32% $13,080 
$20000 - 49999 13 1.23% $394,399 16.89% $30,338 
$50000 - 99999 1 0.09% $53,898 2.31% $53,898 

$100000 - 199999 1 0.09% $264,291 11.32% $264,291 
$200000+ 0 0.00% $0 0.00% $0 

Total 1,055 100% $2,335,679 100% $2,214 
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Residual Market Demographics

Total Arkansas Assigned Risk Plan Market Share

The percentage of total assigned risk plan policies and estimated annual  

premium, as compared to the total policies and estimated annual premium  for 

the voluntary market, as of December 31,2008.
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Residual Market Demographics – 1Q 2009

Residual Market Top 10 Classification Codes by Policy Count

Data Reported through March 31, 2009
The top ten governing class codes by total policy count - policies issued by Servicing

Carriers and Direct Assignment Carriers in this state as of the date listed above.

Residual Market Top 10 Classification Codes by Premium Volume

Data Reported through March 31, 2009
The top ten governing class codes by premium volume written on total policies issued by Servicing

Carriers and Direct Assignment Carriers in this state as of the date listed above.

Rank Code Description Premium % of 
Premiu

m 

1 5645 
Carpentry-Detached One Or Two Family 
Dwellings 

$302,947 12.97% 

2 6216 Oil Or Gas Lease Work NOC-By Contractor $269,491 11.54% 

3 0037 Farm: Field Crops $92,172 3.95% 

4 8832 Physician & Clerical $91,034 3.90% 

5 7720 Police Officers  $60,789 2.60% 

6 3821 Automobile Dismantling $51,930 2.22% 

7 0034 Farm: Poultry Or Egg Producer  $51,176 2.19% 

8 7403 Aviation - All Other Employees $45,345 1.94% 

9 3724 Machinery Or Equipment Erection Or Repair NOC $44,259 1.89% 

10 0083 Farm: Cattle Or Livestock Raising NOC $44,143 1.89% 
 

 

 

Rank Code Description Policy 
Count 

% of 
Policies 

1 5645 
Carpentry-Detached One Or Two Family 
Dwellings 

233 22.09% 

2 8810 Clerical Office Employees NOC 47 4.45% 

3 8279 Stable Or Breeding Farm  40 3.79% 

4 8832 Physician & Clerical 27 2.56% 

5 5022 Masonry NOC 27 2.56% 

6 5437 
Carpentry-Installation Of Cabinet Work Or 
Interior Trim 

26 2.46% 

7 5445 Wallboard Installation Within Buildings 26 2.46% 

8 5474 Painting Or Paperhanging NOC 25 2.37% 

9 5183 Plumbing NOC 24 2.27% 

10 0037 Farm: Field Crops  23 2.18% 
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Residual Market Demographics

Voluntary Coverage Assistance Program - Arkansas

The volume of assigned risk applications redirected to the voluntary market through 

NCCI’s  VCAP ® Service. The following shows the results VCAP® Service has 

provided during First Quarter 2009.
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Residual Market Demographics

Arkansas Gross Written 

Premium

Uncollectible 

Premium

Percentage

2004
$28,705,571 $1,500,561 5.2%

2005 $25,335,140 $1,884,613 7.4%

2006 $22,693,108 $1,783,969 7.9%

2007 $18,156,869 $663,013 3.7%

2008 $13,000,786 $24,961 0.2%

National Pool

2008

$567,703,050 $2,104,247 0.4%

Collections/Indemnification

The following shows a comparison of gross written premium and uncollectible 

premium reported in Arkansas and the National Pool for Policy Years 2004-

2008, obtained through NP-4 and NP-5 reports including traumatic and black 

lung claims, evaluated through Fourth Quarter 2008.
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Residual Market Demographics

Booked Loss Ratio
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Arkansas Residual Market Reinsurance Pool Booked Loss Ratio

Policy Year Financial Results through 4th Quarter 2008 for 2008 and prior years
The ratio of total incurred losses to total earned premiums in a given period, in this state, 

expressed as a percentage .

Arkansas Residual Market Reinsurance Pool Ultimate Net Written Premium

(Projected to Ultimate) (000’s) 

Policy Year Financial Results through 4th Quarter 2008 for 2008 and prior years*
The premium charged by an insurance company for the period of time and

coverage provided by an insurance contract in this state.
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*-First Quarter 2009 Data will be available the end of 

June 2009 due to the timing of data reporting
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Residual Market Demographics

Arkansas Residual Market Reinsurance Pool Net Operating Results

(Projected to Ultimate) Incurred Losses

Policy Year Financial Results through 4th Quarter 2008 for 2008 and prior years*
Policy year incurred losses reflect paid losses, case reserves and IBNR reserves for policies 

written in a particular policy year in that state.
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Arkansas Residual Market Reinsurance Pool Net Operating Results

(Projected to Ultimate) Estimated Net Operating Gain/(Loss) (000’s)

Policy Year Financial Results through 4th Quarter 2008 for 2008 and prior years*
The financial statement presentation that reflects the excess of earned premium over incurred 

losses, less all operating expenses, plus all investment income in that state.
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*-First Quarter 2009 Data will be available the end of 

June 2009 due to the timing of data reporting
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Glossary of Terms

Combined Ratio-The combined loss 

ratio, expense ratio and dividend ratio,

expressed as a sum for a given period.

The formula for combined ratio is [(loss

+ loss adjustment expense)/earned

premium] + [underwriting 

expenses/written premium]. 

EBNR (Earned But Not Reported)

Premium Reserve-A projection of 

additional premium that is expected

to be uncovered after auditing at 

the end of the policy.

Earned Premium or Premiums

Earned-That portion of written 

premiums applicable to the expired

portion of the time for which the

insurance was in effect.  When 

used as an accounting term,

"premiums earned" describes the

premiums written during a period

plus the unearned premiums at the

beginning of the period less the 

unearned premiums at the end of 

the period.

Incurred But Not Reported (IBNR)-

Pertaining to losses where the events

which will result in a loss, and eventually

a claim, have occurred, but have not yet

been reported to the insurance company.

The term may also include "bulk" 

reserves for estimated future development

of case reserves.

Underwriting Gain/(Loss)-The 

financial statement presentation that

reflects the excess of earned premium 

over incurred losses.

Applications Bound-The applications that

are actually assigned to a Servicing Carrier

or Direct Assignment Carrier (if applicable).

Premium Bound-The total estimated 

annual premium on bound applications.
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NCCI, as Pool and Plan Administrator of the Arkansas Workers Compensation

Insurance Plan, is pleased to provide the Annual 2008 Residual Market State

Activity Report. 

Readers will notice an update of the key measurement factors and issues relating

to the operation of the Arkansas Plan. NCCI has enhanced our data reporting

tools to provide a more accurate picture of what is happening in your state. 

If you have any questions or comments about this report, please feel free to 

contact any of the individuals listed below.

Terri Robinson, State Relations Executive (314) 843-4001

Chantel Weishaar, Technical Specialist (561) 893-3015

Executive Summary
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Residual Market Demographics – Annual 2008

Arkansas Residual Market 

Total New Applications Bound

2005 vs. 2006 vs. 2007 vs. 2008

The number of new applications that are actually assigned to a Servicing Carrier

or Direct Assignment Carrier (if applicable).
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Residual Market Demographics – Annual 2008

Arkansas Residual Market 

Total New Application Premium Bound

2005 vs. 2006 vs. 2007 vs. 2008

The total estimated premium on bound new applications assigned to as 

Servicing Carrier or Direct Assignment Carrier (if applicable).
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Residual Market Demographics – Annual 2008

Percentage of New Applications Received by Submission Format

Data through December 31, 2008

The total percentage of new applications received via online, phone or mail 

formats.
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Residual Market Total Policy Counts

Annual Data for Policies Reported through December 31, 2008
Total Number of all Assigned Risk Plan Policies effective during this year and reported as of 

the date listed above.

Residual Market Total Premium Volume

Annual Data Reported through December 31, 2008
Total Amount of All Assigned Risk Plan Premium effective during this year and reported as of 

the date listed above.
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Residual Market Demographics

2007 2008 2007 vs. 

2008 #

2007 vs. 

2008 %

Policy Count 6,026 5,218 -808 -13.4%

Premium 

Volume

$16,188,876 $12,700,605 -$3,488,271 -21.6%

Residual Market Total Policies and Premium in Force

As of December 31, 2008 compared to prior year

This chart reflects the total number of policies and estimated premium in-force for this state 

as of the date shown above.  

The other exhibits in this report describe quarterly and year-to-date data.  
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Residual Market Demographics – Annual 2008

Residual Market Annual 2008

Total Premium Distribution by Size of Risk

Data Reported through December 31, 2008
The total number of assigned risk plan policies reported to NCCI for this year  by Direct 

Assignment and Servicing Carriers in a premium range as of the date listed above.

Premium Interval Policy Count 
% of Total 
Policies 

Total State 
Premium 

% of Total 
Premium 

Average 
Premium 

$0 - 2499 5,041 82.3% $4,027,593 24.37% $798 
$2500 - 4999 528 8.62% $1,861,632 11.26% $3,525 
$5000 - 9999 274 4.47% $1,923,249 11.64% $7,019 

$10000 - 19999 157 2.56% $2,238,479 13.54% $14,257 
$20000 - 49999 89 1.45% $2,605,555 15.76% $29,275 
$50000 - 99999 24 0.39% $1,656,187 10.02% $69,007 

$100000 - 199999 10 0.16% $1,318,448 7.98% $131,844 

$200000 + 2 0.03% $896,788 5.43% $448,394 
Total 6,125 100% $16,527,931 100% $2,698 

 

Residual Market Total Premium Distribution by Size of Risk

Annual 2007 Data for Comparison
The total number of assigned risk plan policies reported to NCCI for this year by Direct 

Assignment and Servicing Carriers in a premium range as of the date listed above.

Premium Interval Policy Count 
% of Total 
Policies 

Total State 
Premium 

% of Total 
Premium 

Average 
Premium 

$0 - 2499 4,499 85.29% $3,711,853 28.98% $825 
$2500 - 4999 390 7.39% $1,371,511 10.71% $3,516 

$5000 - 9999 199 3.77% $1,393,202 10.88% $7,001 
$10000 - 19999 96 1.82% $1,360,258 10.62% $14,169 
$20000 - 49999 59 1.12% $1,788,522 13.96% $30,313 
$50000 - 99999 20 0.38% $1,325,052 10.34% $66,252 

$100000 - 199999 10 0.19% $1,259,714 9.83% $125,971 
$200000+ 2 0.04% $598,799 4.67% $299,399 

Total 5,275 100% $12,808,911 100% $2,428 
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Residual Market Demographics

Total Arkansas Assigned Risk Plan Market Share

The percentage of total assigned risk plan policies and estimated annual  

premium, as compared to the total policies and estimated annual premium  for 

the voluntary market, as of December 31,2008.

8.50%
8.50%

6.60% 4.60%

19.50%
19.70% 18.30%

15.70%

0.00%

5.00%

10.00%

15.00%

20.00%

25.00%

2005 2006 2007 2008

P
e

rc
e

n
ta

g
e

 o
f 
M

a
rk

e
t

YEAR

Premium Policies



10

Residual Market Demographics – Annual 2008

Residual Market Top 10 Classification Codes by Policy Count

Data Reported through December 31, 2008
The top ten governing class codes by total policy count - policies issued by Servicing

Carriers and Direct Assignment Carriers in this state as of the date listed above.

Residual Market Top 10 Classification Codes by Premium Volume

Data Reported through December 31, 2008
The top ten governing class codes by premium volume written on total policies issued by Servicing

Carriers and Direct Assignment Carriers in this state as of the date listed above.

Rank Code Description Premium % of 
Premiu

m 

1 
5645 

Carpentry-Detached One Or Two Family 
Dwellings                                             $1,539,226 12.02% 

2 5403 Carpentry NOC                                                                             $436,140 3.40% 

3 2710 Sawmill                                                                                    $424,189 3.31% 

4 
7705 

Ambulance Service Companies And EMS 
(Emergency Medical Service) Providers  $315,552 2.46% 

5 5474 Painting Or Paperhanging NOC                  $276,247 2.16% 

6 9403 Garbage  Ashes Or Refuse Collection                                       $240,456 1.88% 

7 8868 College: Professional Employees                                             $220,367 1.72% 

8 8106 Iron Or Steel Merchant                                                    $212,689 1.66% 

9 5022 Masonry NOC                                                                                $208,168 1.63% 

10 8279 Stable Or Breeding Farm                                                          $186,147 1.45% 
 

 

 

Rank Code Description Policy 
Count 

% of 
Policies 

1 
5645 

Carpentry-Detached One Or Two Family 
Dwellings                                             1,463 27.73% 

2 8810 Clerical Office Employees NOC                                           199 3.77% 

3 5022 Masonry NOC                                                                               170 3.22% 

4 5551 Roofing-All Kinds  152 2.88% 

5 5474 Painting Or Paperhanging NOC                         140 2.65% 

6 
5437 

Carpentry-Installation Of Cabinet Work Or 
Interior Trim                                    134 2.54% 

7 5183 Plumbing NOC                                                             105 1.99% 

8 5445 Wallboard Installation Within Buildings                                 104 1.97% 

9 8832 Physician & Clerical                                                                       103 1.95% 

10 
5606 

Contractor - Project Manager  Construction 
Executive Construction Manager   100 1.90% 
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Residual Market Demographics

Voluntary Coverage Assistance Program - Arkansas

The volume of assigned risk applications redirected to the voluntary market through 

NCCI’s  VCAP ® Service. The following shows the results VCAP® Service has 

provided during Annual 2008.
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Residual Market Demographics

Arkansas Gross Written 

Premium

Uncollectible 

Premium

Percentage

2004
$28,709,458 $1,504,156 5.2%

2005 $25,346,165 $1,924,640 7.6%

2006 $22,845,491 $1,848,159 8.1%

2007 $18,202,042 $470,815 2.6%

2008 $10,046,252 $2,170 0.0%

National Pool

2008

$430,283,331 $240,897 0.1%

Collections/Indemnification

The following shows a comparison of gross written premium and uncollectible 

premium reported in Arkansas and the National Pool for Policy Years 2004-

2008, obtained through NP-4 and NP-5 reports including traumatic and black 

lung claims, evaluated through Third Quarter 2008.

$0

$500,000

$1,000,000

$1,500,000

$2,000,000

$2,500,000

2004 2005 2006 2007 2008

Arkansas Uncollectible Premium
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Residual Market Demographics

Booked Loss Ratio

30.0% 41.3%
41.0%

71.1%
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Arkansas Residual Market Reinsurance Pool Booked Loss Ratio

Policy Year Financial Results through 3rd Quarter 2008 for 2007 and prior years
The ratio of total incurred losses to total earned premiums in a given period, in this state, 

expressed as a percentage .

Arkansas Residual Market Reinsurance Pool Ultimate Net Written Premium

(Projected to Ultimate) (000’s) 

Policy Year Financial Results through 3rd Quarter 2008 for 2007 and prior years*
The premium charged by an insurance company for the period of time and

coverage provided by an insurance contract in this state.
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*-Fourth Quarter 2008 Data will be available the end of 

March 2009 due to the timing of data reporting
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Residual Market Demographics

Arkansas Residual Market Reinsurance Pool Net Operating Results

(Projected to Ultimate) Incurred Losses

Policy Year Financial Results through 3rd Quarter 2008 for 2007 and prior years*
Policy year incurred losses reflect paid losses, case reserves and IBNR reserves for policies 

written in a particular policy year in that state.
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Arkansas Residual Market Reinsurance Pool Net Operating Results

(Projected to Ultimate) Estimated Net Operating Gain/(Loss) (000’s)

Policy Year Financial Results through 3rd Quarter 2008 for 2007 and prior years*
The financial statement presentation that reflects the excess of earned premium over incurred 

losses, less all operating expenses, plus all investment income in that state.

8,282

4,327

3,585

(2,278)

-3,000 -1,000 1,000 3,000 5,000 7,000 9,000

Operating Gain/(Loss) (000's)
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*-Fourth Quarter 2008 Data will be available the end of 

March 2009 due to the timing of data reporting
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Glossary of Terms

Combined Ratio-The combined loss 

ratio, expense ratio and dividend ratio,

expressed as a sum for a given period.

The formula for combined ratio is [(loss

+ loss adjustment expense)/earned

premium] + [underwriting 

expenses/written premium]. 

EBNR (Earned But Not Reported)

Premium Reserve-A projection of 

additional premium that is expected

to be uncovered after auditing at 

the end of the policy.

Earned Premium or Premiums

Earned-That portion of written 

premiums applicable to the expired

portion of the time for which the

insurance was in effect.  When 

used as an accounting term,

"premiums earned" describes the

premiums written during a period

plus the unearned premiums at the

beginning of the period less the 

unearned premiums at the end of 

the period.

Incurred But Not Reported (IBNR)-

Pertaining to losses where the events

which will result in a loss, and eventually

a claim, have occurred, but have not yet

been reported to the insurance company.

The term may also include "bulk" 

reserves for estimated future development

of case reserves.

Underwriting Gain/(Loss)-The 

financial statement presentation that

reflects the excess of earned premium 

over incurred losses.

Applications Bound-The applications that

are actually assigned to a Servicing Carrier

or Direct Assignment Carrier (if applicable).

Premium Bound-The total estimated 

annual premium on bound applications.



State of the Workers 
Compensation Linep

Dennis C. Mealy, FCAS, MAAA
Chief Actuaryy
National Council on Compensation Insurance, Inc.
May 7, 2009

© Copyright 2009 NCCI Holdings, Inc. All Rights Reserved.

I. Property/Casualty Resultsp y/ y

II. Workers Compensation Results

III. Current Topics of Interest

IV. Concluding Remarks

2
© Copyright 2009 NCCI Holdings, Inc. All Rights Reserved.

Property/Casualty Results

3
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P/C Industry Net Written Premium—
Another Decline

2007–

Private Carriers

Line of Business (LOB) 2006 2007 2008p
2007–
2008p 

Change
Personal Auto $160.2 B $159.1 B $159.9 B 0.5%

H $54 5 B $54 8 B $56 2 B 2 5%Homeowners $54.5 B $54.8 B $56.2 B 2.5%

Other Liability (Incl Prod Liab) $45.7 B $44.3 B $41.2 B -7.0%

Workers Compensation $38.7 B $37.7 B $34.0 B -9.8%
Commercial Multiple Peril $31.7 B $31.1 B $29.5 B -5.0%

Commercial Auto $26.7 B $25.5 B $23.7 B -7.0%

Fire & Allied Lines (Incl EQ) $20.0 B $21.9 B $25.0 B 14.5%

All Other Lines $65.9 B $66.2 B $65.1 B -1.8%

Total P/C Industry 443.5 B$ 440.6 B$ 434.6 B$ -1.4%

P li ip Preliminary

Source: Workers Compensation, NCCI; 
All Other Lines, Best’s Review Preview and ISO

4
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Return to Underwriting Losses
Net Combined Ratio—Private Carriers

Calendar Year
Line of Business (LOB)
Personal Auto 96% 98% 99%

Homeowners 90% 96% 117%

Calendar Year
2006 2007 2008p

Homeowners 90% 96% 117%

Other Liability (Incl Prod Liab) 95% 99% 101%

Workers Compensation 93% 101% 101%
Commercial Multiple Peril 93% 92% 106%Commercial Multiple Peril 93% 92% 106%

Commercial Auto 92% 94% 99%

Fire & Allied Lines (Incl EQ) 81% 70% 105%

All Other Lines 86% 93% 119%All Other Lines 86% 93% 119%

Total P/C Industry 92% 95% 105%

P li ip Preliminary

Source: Workers Compensation, NCCI; 
All Other Lines, Best’s Review Preview and ISO

5
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P/C Industry Calendar Year
Net Combined Ratios

Private Carriers

116 116 116
115

120
Percent

Average (1985–2007): 106.1%

108
105 105

109 110 109
107

109
107 106 106

108
110
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105

110

115 Average (1985 2007): 106.1%

102
100

98

101

95

100

105

92

95

90

95

85

C l d YP li i
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Calendar Yearp Preliminary

Source: 1985–2007, Best's Aggregates & Averages; 2008p, ISO
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Investment Gain Ratio Remains 
Below Historical Averageg

Private Carriers

20.9

25 Net Realized Capital Gains to NEP

Net Investment Income to NEP

Percent

Average (1985–2007): 16 2%
18.7

17.3

14.5
15.3

17.3
16.5

17.6
19.3

18.0

14.5

16.9
17.9

19.3
18.3

19.3

14.2

12 011 7 11 8

14.8
12.8

14.5

7
15

20
Average (1985 2007): 16.2%

12.011.7 11.8 7

5

10

0

5

-5

C l d YP li i
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Calendar Yearp Preliminary

Source: 1985–2007, Best's Aggregates & Averages; 2008p, ISO
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Bonds Comprised Roughly 70% of P&C 
Invested Assets and Yields DeclinedInvested Assets and Yields Declined

Gov't and 
Corp.
Bonds
70 5%

Real Estate 
1.2%

Portfolio Mix
New Money Yield

70.5%

Preferred
S k

Cash and 
Short-term

Investments
8.1%

2006 5.2%

2007 4.5%

Common
Stock
18.6%

Stock
1.6%

2008 3.3%

Invested Asset Distribution
as of December 31, 2007

Source: Invested Asset distribution, Best's Aggregates and Averages, 2008 Edition;  Yields, NCCI
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P/C Industry Return on Surplus
Annual After-Tax Return on Surplus—Private Carriers

15.1
13 9 14.4

18
Percent

Average (1985–2007): 9.0%
13.9 13.4

9.7
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9.5
11.2

9.7 10.1

13.1
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11.4
12.7

12

2.8
3.6

5.8
6.6 6.3

3.2

0 5

6

-2.3

0.5
0

-6

C l d YP li i

9

Calendar Yearp Preliminary

Source: 1985–2007, Best's Aggregates & Averages; 2008p After-Tax Net Income, ISO;
2008p Surplus, 2007 Best's Aggregates & Averages + 2008 ISO contributions to surplus

Note: After-tax return on average surplus, excluding unrealized capital gains
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P/C Industry Premium-to-Surplus 
Ratio Remains Strong

2.5600

g
Private Carriers$Billions P:S Ratio

$462 B

1.92:1

1 5

2.0

400

500
1.92:1

1.0

1.5

200

300

$145 B

$435 B

0.5100

200

NWP Surplus P:S Ratio$76 B

0.94:1
Low P:S Ratio 

0.84:1 in    
1998 and 2007

0.00
NWP Surplus P:S Ratio

C l d YP li i

$76 B

10

Calendar Yearp Preliminary

Source: 1985–2007, Best's Aggregates & Averages;
2008p Surplus, 2007 Best's Aggregates & Averages + 2008 ISO contributions to surplus
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Contributions to Surplus
Private Carriers

2006 2007 2008p
Underwriting Gains/Losses 31.1 B$    19.3 B$    (21.2) B$
Investment Income 52.3 B$    55.1 B$    51.2 B$    
Realized Capital Gains/Losses 3.5 B$ 8.9 B$ (19.8) B$Realized Capital Gains/Losses 3.5 B$ 8.9 B$ (19.8) B$
Other Income 1.2 B$      (1.0) B$    (0.1) B$    
Unrealized Capital Gains/Losses 20.6 B$    (0.6) B$    (52.9) B$
Federal Taxes (22 4) B$ (19 8) B$ (7 7) B$Federal Taxes (22.4) B$ (19.8) B$ (7.7) B$
Shareholder Dividends (24.7) B$  (32.2) B$  (23.3) B$
Contributed Capital 3.8 B$      3.2 B$      11.2 B$    
Oth Ch t S l (4 9) B$ (1 2) B$ 0 3 B$

P li i

Other Changes to Surplus (4.9) B$ (1.2) B$ 0.3 B$
Total 60.4 B$    31.7 B$    (62.3) B$

p Preliminary

Source: ISO

11
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Workers Compensation

Results

12
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Workers Compensation Premium 
Continued to Decline in 2008

Net Written Premium

46.2 47.5 46.3
44 2

50 State Funds ($ B)

$ Billions

31 0 31 3 32.0

37.5

42.0
44.2

39
40

Private Carriers ($ B)

31.0 31.3
29.8 30.5 29.1

26.3
28.2 26.9 25.9 25.0

28.5
32.0

20

30

31.0 31.3 29.8 30.5 29.1 26.3 25.2 24.2 23.3 22.3 25.0 26.1 29.2 31.1
34.7 37.8 38.7 37.7

34.0

10

20

0
1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008p

C l d YP li i
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Calendar Yearp Preliminary

Source: 1990–2007 Private Carriers, Best's Aggregates & Averages; 2008p, NCCI
1996–2008p State Funds: AZ, CA, CO, HI, ID, KY, LA, MO, MT, NM, OK, OR, RI, TX, UT Annual Statements
State Funds available for 1996 and subsequent

© Copyright 2009 NCCI Holdings, Inc. All Rights Reserved.

Employer Costs as Percentage of
Total Compensationo o p o

Private Industry

1998 2008

5.4%

1.9% 19.8%

1998

7.1%

1.7% 20.4%

2008

Wages and Salaries

Health Insurance

Workers Compensation

All Other

72.9%

All Other

70.8%

14

All Other includes Paid Leave, Supplemental Pay, Insurance (other than Health), Social Security, Retirement and Savings
Source: US Department of Labor, Bureau of Labor Statistics
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WC Calendar Year Combined Ratio—
Will History Repeat Itself?y p

Private Carriers

140 Dividends Underwriting Expense LAE Loss

Percent 1.9% Due to 
September 11

117
123 121

109
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97 100 101
107

115 118 122

111 110 107
103
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80

100
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40

60
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20
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C l d YP li i
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Calendar Yearp Preliminary

Source: 1990–2007, Best's Aggregates & Averages; 2008p, NCCI
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Workers Compensation Investment
Returns Remain Below Historical Averageg

Investment Gain on Insurance Transactions-to-Premium Ratio
Private Carriers

25
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12.7
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C l d Y
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Calendar Yearp Preliminary
* Adjusted to include realized capital gains to be consistent with 1992 and after ; 
Source: 1990–2007, Best's Aggregates & Averages; 2008p, NCCI
Investment Gain on Insurance Transactions includes Other Income
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Workers Compensation Results 
Remain Above Historical Averageg

Pre-Tax Operating Gain Ratio—Private Carriers

25
Percent

12.7

19.7
17.9

19.8

13.9

17.0

12.0
15

20 Average (1990–2007): 6.5%

7.5
5.2

1.3 0.9

4.4

8.4 9
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-4.2 -3.2

7 6

-0.1

-5

0

-8.6 -7.6

-15

-10

1990* 1991* 1992 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008p

C l d Y
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Calendar Yearp Preliminary
* Adjusted to include realized capital gains to be consistent with 1992 and after
Source: 1990–2007, Best's Aggregates & Averages; 2008p, NCCI
Operating Gain equals 1.00 minus (Combined Ratio less Investment Gain on Insurance Transactions and Other Income)
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Workers Compensation 
Calendar Year Net Combined Ratios

Private Carriers and State Funds
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Calendar Yearp Preliminary

Source: 1996–2007 Private Carriers, Best's Aggregates & Averages; 2008p, NCCI
1996–2008p NCCI-Affiliated State Funds: AZ, CO, HI, ID, KY, LA, MO, MT, NM, OK, OR, RI, UT Annual Statements
1996–2008p State Funds: AZ, CA, CO, HI, ID, KY, LA, MO, MT, NM, OK, OR, RI, TX, UT Annual Statements
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Workers Compensation
Pre-Tax Operating Gain Ratiosp g

Private Carriers and State Funds

1 9
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20 Private Carriers: +7.8%
NCCI-Affiliated State Funds: +6.7%
State Funds: +3.0%
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Calendar Yearp Preliminary
Operating Gain equals 1.00 minus (Combined Ratio less Investment Gain on Insurance Transactions and Other Income)
Source: 1996–2007 Private Carriers, Best's Aggregates & Averages; 2008p, NCCI

1996–2008p NCCI-Affiliated State Funds: AZ, CO, HI, ID, KY, LA, MO, MT, NM, OK, OR, RI, UT Annual Statements
1996–2008p State Funds: AZ, CA, CO, HI, ID, KY, LA, MO, MT, NM, OK, OR, RI, TX, UT Annual Statements
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Workers Compensation

Accident Year Results and
Reserve EstimatesReserve Estimates

20
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Accident Year Combined Ratios
Workers Compensation Calendar Year vs. Ultimate Accident Year
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21

p Preliminary
Accident Year data is evaluated as of 12/31/2008 and developed to ultimate
Source: Calendar Years 1999–2007, Best's Aggregates & Averages;

Calendar Year  2008p and Accident Years 1999–2008p, NCCI analysis based on Annual Statement data
Includes dividends to policyholders
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Calendar Year Reserve Deficiencies 
Workers Compensation Loss and LAE Reserve Deficiency

Private Carriers

2008 T b l Di t I $5 2 Billi
$ Billions
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25 2008 Tabular Discount Is $5.2 Billion
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Calendar Year
Considers all reserve discounts as deficiencies
Loss and LAE figures are based on NAIC Annual Statement data for each valuation date and NCCI latest selections
Source: NCCI analysis
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Workers Compensation 
Accident Year Loss and LAE Ratios

As Reported—Private Carriers
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Reported Loss and LAE ratios 

Source: NAIC Annual Statement, Schedule P data as reported by Private Carriers

Accident Year
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Workers Compensation 
Accident Year Loss and LAE Ratios

NCCI Selections—Private Carriers
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Selected Loss and LAE ratios

Source: NCCI Reserve Analysis

Accident Year
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Workers Compensation

Premium Drivers

25
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Average Approved Bureau
Rates/Loss Costs/

History of Average WC Bureau Rate/Loss Cost Level Changes

15
Percent
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Calendar Year
* States approved through 4/17/2009
Countrywide approved changes in advisory rates, loss costs, and assigned risk rates as filed by the applicable rating organization
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Average Approved Bureau
Rates/Loss Costs
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8

All States

/
All States vs. All States Excluding California
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* States approved through 4/17/2009
Countrywide approved changes in advisory rates, loss costs, and assigned risk rates as filed by the applicable rating organization

Current NCCI Voluntary Market
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States filed through 4/24/2009
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Impact of Discounting on Workers 
Compensation Premiump

NCCI States—Private Carriers
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Policy Yearp Preliminary
Dividend ratios are based on calendar year statistics
NCCI benchmark level does not include an underwriting contingency provision
Based on data through 12/31/2008 for the states where NCCI provides ratemaking services
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According to Goldman Sachs, Most Survey 
Respondents See Price Declines Moderatingp g

Agent Responses on Policy Renewal Premiums vs. 12 Months Prior
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Calendar Year
Source: Goldman Sachs Research, Proprietary Survey, “January 2009 Pricing Survey, Insurance: Property & Casualty”

(Exhibit 8, Workers’ Compensation, Percentage of Respondents)
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Workers Compensation

Loss Drivers

31
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Workers Compensation Indemnity
Claim Costs Continue to Grow

+5.0%

Average Indemnity Cost per Lost-Time Claim
Indemnity
Claim Cost (000s)
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Accident Year
2008p: Preliminary based on data valued as of 12/31/2008
1991–2007: Based on data through 12/31/2007, developed to ultimate
Based on the states where NCCI provides ratemaking services, including state funds
Excludes high deductible policies
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WC Indemnity Severity Outpacing
Wage Inflation in 2008 g

Average Indemnity Cost per Lost-Time Claims
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Indemnity severity 2008p: Preliminary based on data valued as of 12/31/2008
Indemnity severity 1995–2007: Based on data through 12/31/2007, developed to ultimate
Based on the states where NCCI provides ratemaking services, including state funds; excludes high deductible policies
Source: CPS Wage—All states (Current Population Survey), Economy.com;

Accident year indemnity severity—NCCI states, NCCI
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WC Medical Claim Cost Trends—
Growth Continues in 2008 

+6.0%

Average Medical Cost per Lost-Time Claim
Medical
Claim Cost (000s)
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Accident Year
2008p: Preliminary based on data valued as of 12/31/2008
1991–2007: Based on data through 12/31/2007, developed to ultimate
Based on the states where NCCI provides ratemaking services, including state funds
Excludes high deductible policies
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WC Medical Severity Still Growing 
Faster Than the Medical CPI

Average Medical Cost per Lost-Time Claims
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Medical severity 2008p: Preliminary based on data valued as of 12/31/2008
Medical severity 1995–2007: Based on data through 12/31/2007, developed to ultimate
Based on the states where NCCI provides ratemaking services, including state funds; excludes high deductible policies
Source: Medical CPI—All states, Economy.com; Accident year medical severity—NCCI states, NCCI
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Workers Compensation Medical Losses
Are More Than Half of Total Losses

All Claims—NCCI States

2008p

1998

1988

53%47%

Indemnity Medical 58%42%

Indemnity Medical

46%54%
MedicalIndemnity

53%47%

Accident Year
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Accident Year
2008p: Preliminary based on data valued as of 12/31/2008
1988, 1998: Based on data through 12/31/2007, developed to ultimate
Based on the states where NCCI provides ratemaking services, including state funds
Excludes high deductible policies
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Workers Compensation Lost-Time 
Claim Frequency Continues to Declineq y

Lost-Time Claims
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Accident Year
2008p: Preliminary based on data valued as of 12/31/2008
1991–2007: Based on data through 12/31/2007, developed to ultimate
Based on the states where NCCI provides ratemaking services, including state funds; excludes high deductible policies
Frequency is the number of lost-time claims per 100,000 workers as estimated from reported premium
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Frequency
A Long-Term Drift Downward

30

g
Manufacturing—Total Recordable Cases

Rate of Injury and Illness Cases per 100 Full-Time Workers
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Note: Recessions indicated by gray bars
Source: U.S. Bureau of Labor Statistics;  National Bureau of Economic Research 
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The Business Cycle Impact on the 
Frequency Growth Rate in Isolation
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Note: Recessions indicated by gray bars
Source: U.S. Bureau of Labor Statistics;  National Bureau of Economic Research 
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Job Creation Is a Leading Indicator of 
the Change in WC Claim Frequency

• Job creation and job destruction increase frequency

g q y

j q y

• During recessions, job creation slows dramatically

• The rate of job creation bottoms at the trough of j g
economic activity and rises sharply during the ensuing 
economic recovery

• During recession job destruction increases• During recession, job destruction increases

• NCCI’s statistical modeling shows that the decline in 
job creation dominates quantitativelyj q y

40
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Cyclical Pattern of Job Creation and Job 
Destruction

Job Creation

Rates of Job Creation and Job Destruction—Manufacturing
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Note: Recessions indicated by gray bars
Source: Davis, S.J., R.J. Faberman, and J. Haltiwanger (2006) “The Flow Approach to Labor Markets: New Data Sources and Micro-Macro
Links,” Journal of Economic Perspectives 20(3), pp. 3-26. 
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The Growth in Indemnity Severity Has
Eased Coming Out of Prior Recessions

25

g
Lost-Time ClaimsIndemnity Claim 

Cost ($000s)

Economic

20

Recessions

10

15

5

0 1980

1981

1982

1983

1984

1985

1986

1987

1988

1989

1990

1991

1992

1993

1994

1995

1996

1997

1998

1999

2000

2001

2002

2003

2004

2005

2006

2007

2008p

A id t/C l d Y

42

Accident/Calendar Year
2008p: Preliminary based on data valued as of 12/31/2008
1991–2007: Based on data through 12/31/2007, developed to ultimate
Based on the states where NCCI provides ratemaking services, including state funds
Excludes high deductible policies
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Indemnity Severity Growth Rates Show 
a Lagged Response to Recessions
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Accident/Calendar Year
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2008p: Preliminary based on data valued as of 12/31/2008
1991–2007: Based on data through 12/31/2007, developed to ultimate
Based on the states where NCCI provides ratemaking services, including state funds
Excludes high deductible policies

Medical Claim Costs Increased
During Prior Recessions

35
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Accident/Calendar Year
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2008p: Preliminary based on data valued as of 12/31/2008
1991–2007: Based on data through 12/31/2007, developed to ultimate
Based on the states where NCCI provides ratemaking services, including state funds
Excludes high deductible policies



Medical Severity Growth Rates
Show a Varied Response
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Accident/Calendar Year
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2008p: Preliminary based on data valued as of 12/31/2008
1991–2007: Based on data through 12/31/2007, developed to ultimate
Based on the states where NCCI provides ratemaking services, including state funds
Excludes high deductible policies

Total Severity Growth Rates—
Up and Down Response
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Accident/Calendar Year
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2008p: Preliminary based on data valued as of 12/31/2008
1991–2007: Based on data through 12/31/2007, developed to ultimate
Based on the states where NCCI provides ratemaking services, including state funds
Excludes high deductible policies

Declines in Claim Frequency Are Consistent 
for All Injury Types Except Permanent Total
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All NCCI States

Source: NCCI Unit Statistical Plan data, First Report.

Increase in Permanent Total Claims
It Wasn’t Older Workers 

Change in Permanent Total Claims, by Age Group
Data at First Report
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All NCCI States

Source: Sample data
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Lost-Time and Permanent Total
Disability Claims by Cause of Injuryy y j y

Percentage Change, Data at First Report
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All NCCI States
Percentage change between policies expiring in 2003 and 2007
Source: NCCI Unit Statistical Plan data, First Report.
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Workers Compensation

Residual Market

50
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Workers Compensation Residual 
Market Premium Volume Declines 
NCCI-Serviced Workers Compensation Residual Market Pools

as of December 31, 2008
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Policy Year* Incomplete policy year projected to ultimate
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Workers Compensation Residual 
Market Shares Continue to Decline 

Workers Compensation Insurance Plan States* 
Premium as a Percentage of Direct Written Premium
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Calendar Yearp Preliminary

* NCCI Plan states plus DE, IN, MA, MI, NJ, NC
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Workers Compensation Residual 
Market Combined Ratios 

NCCI-Serviced Workers Compensation Residual Market Pools
as of December 31, 2008
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Policy Year* Incomplete policy year projected to ultimate
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Workers Compensation Residual 
Market Underwriting Resultsg

NCCI-Serviced Workers Compensation Residual Market Pools
as of December 31, 2008
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Policy Year* Incomplete policy year projected to ultimate
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Residual Markets Depopulated
2008 vs. 2004

Size of Risk Change2004 2008

0$             – 2,499$   110.9 M 103.7 M -6%

2,500$      – 4,999$   80.6 M 55.7 M -31%

5,000$      – 9,999$   106.2 M 67.7 M -36%

10,000$   – 49,999$ 315.8 M 160.5 M -49%

50,000$   – 99,999$ 149.4 M 56.5 M -62%

100,000$ and over 236.5 M 56.6 M -76%

Total 999.5 M 500.8 M -50%

Total estimated annual premium on policies
Includes residual market policies for:
AK, AL, AR, AZ, CT, DC, GA, ID, IL, IA, IN, KS, MS, NV, NH, NM, OR, SC, SD, VT, VA
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Residual Markets Depopulated
First Quarter 2009 vs. First Quarter 2008

Size of Risk Change2008 2009

0$             – 2,499$   26.3 M 20.1 M -24%

2,500$      – 4,999$   15.9 M 10.8 M -32%

5,000$      – 9,999$   21.9 M 12.6 M -43%

10,000$   – 49,999$ 53.8 M 33.0 M -39%

50,000$   – 99,999$ 18.6 M 11.7 M -37%

100,000$ and over 20.7 M 11.5 M -45%

Total 157.2 M 99.6 M -37%

Total estimated annual premium on policies
Includes residual market policies for:
AK, AL, AR, AZ, CT, DC, GA, ID, IL, IA, IN, KS, MS, NV, NH, NM, OR, SC, SD, VT, VA
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Current Topics of Interest

57
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NCCI Developments in Class
Ratemaking Methodology

• NCCI conducted a comprehensive review of all 
class ratemaking methodologies

g gy

• The review concluded in August 2008

• The goal of NCCI’s new class ratemaking 
methodology is to improve accuracy, class equity, 
and loss cost stability from year to yearand loss cost stability from year to year

• The new methodology will be in NCCI loss cost 
filings effective October 1 2009 and subsequentfilings effective October 1, 2009 and subsequent

58
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Class Ratemaking Changes

• Lower loss limits
• Revised loss development approach using injured part 

of bodyof body
• Medical development differentiated between likely to 

develop and not likely to develop for reports 1 
through 5through 5

• Replaced use of serious and non-serious partial pure 
premiums with indemnity partial pure premiums

• Revised excess loss treatment to incorporate ELPPFsp
• Revised industry group differentials using new 

methodology
• Adjusted class credibility to accommodate new partial 

ipure premiums

59
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Industry Group Loss Cost Changes
New vs. Prior Method

Estimated 1st Year Impact, Percentage Change

1.7%2%

0.9%

0.2%
0.4%

1%

-1%

0%

-2.0%
-2%

-3%
Manufacturing Contracting Office and

Clerical
Goods and

Services
Miscellaneous

60

Percentage change impact in loss costs due to new class ratemaking  methodology
Note: Results exclude F-Class and Maritime class codes

Source: NCCI analysis
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Hazard Group Loss Cost Changes
New vs. Prior Method

Estimated 1st Year Impact, Percentage Change
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Percentage change impact in loss costs due to new class ratemaking  methodology
Note: Results exclude F-Class and Maritime class codes

Source: NCCI analysis
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Distribution of Class Loss Cost Changes 
New vs. Prior Method 

Estimated 1st Year Impact, Percentage of Classes in Range
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-25% to -15% -15% to -5% -5% to 5% 5% to 15% 15% to 25% 25% and
up% Change in Class Loss Cost
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Percentage change impact in loss costs due to new class ratemaking  methodology
Note: Results exclude F-Class and Maritime class codes

Source: NCCI analysis
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Distribution of Changes:
Large Class Codes, New vs. Prior Methodg ,

Estimated Long-Term Impact, Percentage of Classes in Range
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Percentage change impact  due to new class ratemaking methodology for classes with credibility greater than 50%
Note: Results exclude F-Class and Maritime class codes

Both Indemnity and Medical Credibility greater than 50%
Source: NCCI analysis
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Anticipated Benefits of New Class 
Ratemaking Methodology

• Equity
• New loss development using injured part of body

g gy

• Medical development for likely and not likely
• Expected excess by hazard group
• Revised industry group calculationsRevised industry group calculations

• Stability
• Lower loss limits
• N l d l t i i j d t f b d• New loss development using injured part of body
• Expected excess by hazard group
• Revised industry group calculations
• Revised credibility formulae
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Experience Rating Plan
Methodology Review

• Experience Rating Plan in midst of three-year review
• Excellent results in prior years’ performance testing

gy

p y p g
• Number of years in the plan will remain the same
• Progress to date includes:

• Review of performance by Hazard Group 
• Suggests that credibility should be modestly increased

• Review of single vs. multiple split point optionsg p p p p
• We will maintain a single split point

• Methodology for determining primary and excess 
credibilitycredibility

• We will use a Bayesian statistical approach
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Concluding Remarks
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In Summary

Positives

• Industry’s Capital position  

Negatives

• Low investment returns 
continue to put pressure on

• WC Underwriting results

continue to put pressure on 
underwriting results

• Potential reform erosion

• Frequency continues to decline
• Medical costs still above 

inflation

• Residual market depopulation 
ti

• Uncertain political fallout from 
federal action

continues • Underwriting cycle
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Questions and More Information

Questions on the State of the Line presentation?
E mail us at stateoftheline@ncci comE-mail us at stateoftheline@ncci.com

Download the complete presentation materialsDownload the complete presentation materials 
and watch a video overview of the State of the 
Line at ncci.com

68
© Copyright 2009 NCCI Holdings, Inc. All Rights Reserved.




