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REPORT TO THE LEGISLATURE ON ACT 796 OF 1993

THE STATE OF THE WORKERS’ COMPENSATION MARKET
Previous reports to the Legislature have discussed in great detail the condition of Arkansas’ Workers’ Compensation marketplace prior to the passage of Act 796 in 1993 and subsequent to the changes brought about as a result of Act 796. 

Arkansas continues to enjoy a competitive workers’ compensation market with the lowest premium levels in decades.  The market continues to be conducive to business growth, which should mean better jobs and better wages for Arkansas citizens. 

CONTINUED RATE IMPACT OF ACT 796 OF 1993

 Arkansas's voluntary workers' compensation market would have disappeared and many employers would have found themselves unable to afford workers’ compensation coverage, facing the choice of either closing down their business or operating outside the law had Act 796 not become reality.

The impact of Act on workers' compensation premiums is clear and significant.  Prior to its enactment, premium rates were increasing significantly.  For example, for both the voluntary market and  the assigned risk plan, rates in 1991 and 1992 increased 15% and 18% respectively.  Passage of the act forestalled anticipated rate increases in 1993 and 1994, with 1993 being the first year in the last ten in which there was no rate increase.  1993 and 1994 were years of market stabilization and subsequent years have seen significant rate reductions in both the voluntary market and the assigned risk plan. This year, however, there was a slight increase in the Assigned Risk Plan rates, reflecting the trend in recent years of smaller savings attributable to the act.  The Voluntary Market is still enjoying firm decreases and coupled with the low premium volume in the Assigned Risk Plan, indicates, in general, Arkansas employers are continuing to realize significant benefits from the Act

Year
Voluntary Market
Assigned Risk Plan

1993
0.0%
0.0%

1994
0.0%
0.0%

1995
-12.4%
-12.4%

1996
-8.0%
-3.7%

1997
-4.7%
-7.6%

1998
-9.1%
-8.2%

1999
-4.1%
-3.0%

2000
-4.5%
-2.0%

2001
-7.5%
+1.9%

PAYROLL AND EXPERIENCE MODIFIER

Reported payroll in Arkansas continues to increase while premiums for insureds continue to decrease.  The average experience modifer has increased minimally (0.90 to 0.91).  This minimal change in experience modifier could represent the continuing effectiveness of loss control measures and the impact of the Hazardous Employer Program operated by the Health and Safety Division of the Workers’ Compensation Commission.  Please refer to Exhibit “A” for additional statistical information regarding premiums and modifiers.

ASSIGNED RISK PLAN

The assigned risk plan has seen a consistent history of decline in population since the passage of Act 796.  Down from a record high of $150,000,000 in 1993, as of July 2001, the premium volume was approximately $9,974,000.  However, this is an increase from the low of $6,566.275 in September, 2000.  A significant reason for the increase in premiums in the assigned risk plan is directly attributable to the failure of several insurers domiciled in California and other states.  For the short term, the Arkansas market is not able to absorb those employers that were previously insured by these companies necessitating their move to the residual market. 

For those employers qualifying for voluntary coverage, cost savings have been substantial.  According to the National Council on Compensation Insurance, price discounting by voluntary carriers has reached record levels, averaging  –24% during 1999, further lowering the cost for employers.

PLAN ADMINISTRATION/SERVICING CARRIERS

Prior reports have concluded many of the Plan problems and agent/insurer complaints were the result of the failure of the Plan Administrator, the National Council on Compensation Insurance (NCCI) to carefully monitor plan activity and promptly respond to requests for assistance by agents/insureds. The NCCI is an "Advisory Organization" licensed in Arkansas to assist its member insurers with respect to rate making and data collection activities.  The Department continues to work closely with NCCI to correct service related problems.   The location of an office in Little Rock (mandated by 1993 legislation) has resolved many of the service problems and given Arkansas agents and insureds easy, immediate access to responsive company personnel.  The effectiveness of this office can be measured in the reduction of the number of complaints received by the Insurance Department and the reduced number of appeals which ultimately reach the Appeals Board.  The one (1) full-time employee and the one (1) part-time employee of the office are knowledgeable and committed to providing excellent service.

Effective July 1, 2000, the Commissioner re-appointed NCCI as Administrator for the Arkansas Assigned Risk Plan until at least July 1, 2003.  Currently, the Commissioner is participating in a multi-state examination of the NCCI in its role as an advisory group licensed pursuant to A.C.A. §23-67-214.  The results of this exam will be reported in the September, 2002 report.

Attached as Exhibit “B” is a report entitled Arkansas Residual Market 1st Quarter 2001 Status Report Including 2000 Annual Results prepared by the NCCI detailing among other things detailed information on risk profiles such as average premium size, top ten classifications by code and by premium and a list of contacts within NCCI for specific areas of concern.

NCCI has also implemented a program, which allows at no charge to the agent the option to submit assigned risk applications online.  Upon successful submission this allows the customer to immediately receive a confirmation code and application identification number for reference.

The Annual Servicing Carrier Performance Review conducted by NCCI reveals either “Commendable” or “Satisfactory” scores for all areas for Arkansas’ servicing carriers. For the period commencing January 1, 2000, through December 31, 2003, the servicing carriers will be Travelers Indemnity Company and Liberty Insurance Company.

SUMMARY OF INSURANCE DEPARTMENT'S 

FRAUD INVESTIGATION UNIT

Before the passage of Act 796 of 1993, there had never been a criminal prosecution in Arkansas for workers' compensation fraud committed by employees, employers or healthcare providers.  Act 796 created the Workers' Compensation Fraud Investigation Unit and made any type of fraud committed within the workers' compensation system a Class D felony (maximum 6 years and/or $10,000 fine).

Fraud in the workers' compensation system was perceived to be epidemic.  Since the majority of employers were in the "Plan," there was little, if any, incentive for thorough investigation of possibly fraudulent insurance claims and few consequences to those caught making intentional misrepresentations.  Act 796 changed the entire landscape of the workers' compensation system, particularly in regard to the detection and prevention of workers' compensation fraud.

The cases represented by the statistics noted below, which are comparable per capita to those of other states with active anti-fraud efforts, are believed to have had a significant impact on workers' compensation rates in Arkansas and the deterrent factor has been substantial.

Annual referrals to the Workers' Compensation Fraud Investigation Unit have been reduced significantly since its first year of operation.  This is attributed to increased enforcement efforts under the Act.  The number of referrals described below are slightly below the predicted per year range of approximately 100-115.  It is anticipated that this range will be revised downward in the near future.  Any lessening of the Unit's work will likely result in a re-emergence of both frequency and severity of fraud committed by employees, employers, and healthcare providers.

Workers' Compensation Fraud Investigation Unit Activity Report

	
	
	
	
	
	
	
	Unit Totals

	
	
	
	
	
	9/1/99-8/31/00
	(Since 10/93)

	Referrals Received
	
	
	96
	
	1404

	
	
	
	
	
	
	
	

	Employee
	
	
	
	78
	
	1053

	Employer
	
	
	
	16
	
	288

	Third Party
	
	
	
	2
	
	63

	
	
	
	
	
	
	
	

	Investigations Opened
	
	
	96
	
	671

	Employee
	
	
	
	78
	
	494

	Employer
	
	
	
	16
	
	141

	Third Party
	
	
	
	2
	
	36

	
	
	
	
	
	
	
	

	Case Referred for Prosecution By Legal Section
	
	11
	
	163

	Employee
	
	
	
	11
	
	137

	Employer
	
	
	
	0
	
	14

	Third Party
	
	
	
	0
	
	12

	
	
	
	
	
	
	
	

	Prosecutions Won
	
	
	8
	
	85

	Employee
	
	
	
	7
	
	63

	Employer
	
	
	
	0
	
	13

	Third Party
	
	
	
	1
	
	9

	
	
	
	
	
	
	
	

	Prosecutions Lost
	
	
	0
	
	3

	Employee
	
	
	
	0
	
	3

	Employer
	
	
	
	0
	
	0

	Third Party
	
	
	
	0
	
	0

	
	
	
	
	
	
	
	

	Case Returned by Prosecutors W/O Action
	
	2
	
	25

	Employee
	
	
	
	2
	
	22

	Employer
	
	
	
	0
	
	2

	Third Party
	
	
	
	0
	
	1

	
	
	
	
	
	
	
	

	Fines/Cost
	
	
	
	$3,675.00
	
	$296,151.44

	
	
	
	
	
	
	
	

	Restitution
	
	
	
	$40,477.00
	
	$303,711.82


RECENT COURT DECISIONS

Several workers’ compensation cases are decided each year by Arkansas appellate courts.   There appears to be a trend by the Arkansas Courts to award more benefits to claimants.  

A example is the decision in Wheeler Construction Co. vs. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  The Arkansas Court of Appeals, citing strict construction of the workers’ compensation statutes, ruled that in cases involving scheduled injuries it is irrelevant for temporary total disability benefits whether an employee is capable of returning to work or whether the employer has work within his or her restrictions.  The only relevant facts are whether the employee is in his or her healing period or has returned to work.  Therefore, an employee with a scheduled injury could refuse to return to work offered by his or her employer within his or her physical restrictions and possibly collect temporary total disability benefits until the healing period ends.  An employee with an unscheduled injury does not have this privilege of collecting temporary total disability benefits while refusing to return to work within his or her restrictions during the healing period.

In Elam vs. Hartford Fire Ins. Co., 344 Ark. 555, 42 S.W.3d 443 (2001), the Arkansas Supreme Court ruled that an employee can sue his or her employer’s underinsured motorist or uninsured motorist insurance carrier.  

In General Accident Insurance Company of America vs. Jaynes, 343 Ark. 143, 33 S.W.3d 161 (December 14, 2000), the Arkansas Supreme Court ruled that a workers’ compensation carrier’s statutory lien under Ark. Code Ann. § 11-9-410 is not absolute and may be abrogated if the injured employee is not made whole by the settlement with a third party tortfeasor.  The Jaynes Court held that the workers’ compensation carrier is only entitled to an opportunity to be heard and the settlement must be approved by the court.

Other significant decisions are: 

Reasonable Degree of Medical Certainty - Ark. Code Ann. § 11-9-102(16)(b)

Freeman vs. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001). The Arkansas Supreme Court held that the following statement constituted a “reasonable degree of medical certainty:”   “[t]his overuse syndrome type picture is consistent with the job description she gives.”

Wackenhut Corp. vs. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001). The Arkansas Court of Appeals held that a physician’s use of the word “probably” in his opinion regarding causation of an injury met the statutory requirement that medical opinions regarding compensability of workers’ compensation injuries be stated to within a “reasonable degree of medical certainty.”

Howell vs. Scroll Technologies, 343 Ark. 297, 35 S.W.3d 800 (2001). A doctor’s statement that his patient’s exposure to a coolant mist was at least fifty-one percent the cause of her respiratory problems constituted an opinion to “within a reasonable degree of medical certainty.”

Gradual Onset Injuries – Ark. Code Ann. § 11-9-102(4)(A)(ii)(b)(Supp.1999)

Hapney vs. Rheem Mfg. Co., 342 Ark. 11, 26 S.W.3d 777 (September 14, 2000).  The Arkansas Supreme Court reversed itself on rehearing regarding the issue of burden of proof for gradual onset injuries to the neck area.  Claimant sought benefits for a gradual onset ruptured disc injury to her neck.  The Arkansas Workers’ Compensation Commission held that the neck was not part of the back and thus for gradual onset injuries to the neck a workers’ compensation claimant must show that the injury was the result of rapid, repetitive motion pursuant to Ark. Code Ann. § 11-9 102(4)(A)(ii)(b)

(Supp.1999).  The Arkansas Court of Appeals affirmed the Commission’s finding in Hapney vs. Rheem Mfg. Co., 67 Ark. App. 8, 992 S.W.2d 151 (1999).  In its original decision on June 8, 2000, Hapney vs. Rheem Mfg. Co., 341 Ark. 548, 26 S.W.3d 771 (2000), the Arkansas Supreme Court had held that the neck was part of the back and thus the claimant did not have to show that the injury was the result of rapid, repetitive motion in order for her claim to be compensable.  On rehearing the Arkansas Supreme Court reversed its earlier decision and held that the neck was a separate part of the body from the back and thus the claimant had to show that her gradual onset neck injury was the result of rapid, repetitive motion in order for her to meet her burden of proving that she suffered a compensable injury.

Temporary Total Disability Benefits – Ark. Code Ann. § 11-9-521

Wheeler Construction Co. vs. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001). The Court of Appeals held that an employee who has suffered a scheduled injury does not have to demonstrate that he is actually incapacitated from earning wages in order to be entitled to temporary total disability benefits, but only has to show that he is in his healing period or has not returned to work.  Whether an injured employee is incarcerated is immaterial to construing Ark. Code Ann. Section 11-9-521 so long as the Claimant remains in his or her healing period and has not returned to work.

Second Injury Fund – Ark. Code Ann. § 11-9-525

Second Injury Fund vs. J & S Trucking, 71 Ark. App. 218, 30 S.W.3d 112 (2001). The Second Injury Fund contended that it was error for the Workers’ Compensation Commission to hold it responsible for wage-loss benefits where the employer was not insured at the time of the injury and the employer had not paid any of the benefits it had been ordered to pay in a previous Commission decision.  The Court held that there is nothing in the workers’ compensation statutes “…to indicate that an injured worker should be penalized or the Second Injury Fund should be relieved of liability that it was created to cover simply because the particular employer did not carry workers’ compensation insurance.”

Shippers Defense (Employee’s Misrepresentation of Condition)

Thompson vs. Washington Regional Medical Center, 71 Ark. App. 126, 27 S.W.3d 459 (October 4, 2000).  When an employee knowingly performs an activity that is against doctor’s orders, this can constitute an independent intervening cause and relieve the employer from workers’ compensation liability.  Where an employee who was having seizures did not inform his employer that his doctor had restricted him from driving for one year but instead said there was no reason he could not resume driving so he could be reinstated to driving a delivery truck and was injured after he had a seizure while driving the truck then there is substantial evidence to support a finding that the claimant knowingly misrepresented  his physical restrictions to the employer and the Shippers defense applied.

Exclusive Remedy Ark. Code Ann. §11-9-105

Elam vs. Hartford Fire Ins. Co., 344 Ark. 555, 42 S.W.3d 443 (2001). In Elam, the Arkansas Supreme Court held that an action by an injured employee against his or her employer’s uninsured or underinsured motor vehicle policy is not barred by the exclusive-remedy provision of the Arkansas Workers’ Compensation Act.

Objective and Measurable Findings - Ark. Code Ann. § 11-9-102

Smith vs. County Market/Southeast Foods, 73 Ark. App. 333, 44 S.W.3d 737 (2001).  The Arkansas Court of Appeals held that reasonable minds could not conclude as the Arkansas Workers’ Compensation Commission did that the results of a discogram were not “objective findings.”

Hayes vs. Wal-Mart Stores, 71 Ark. App. 207, 29 S.W.3d 751 (2001). The Court of Appeals held that an impairment rating based on passive range of motion testing was not based upon findings that were under the voluntary control of the patient and therefore constituted “objective findings.”

Workers’ Compensation Liens on Third Party Claims - Ark. Code Ann. § 11-9-410

General Accident Insurance Company of America vs. Jaynes, 343 Ark. 143, 33 S.W.3d 161 (December 14, 2000).  The Arkansas Supreme Court held that a workers’ compensation carrier’s statutory lien against a claimant’s settlement with a third-party defendant is not absolute.  The settlement between the claimant and the third-party defendant is subject to a court’s approval after the carrier has been afforded an adequate opportunity to be heard.  The Court held that workers’ compensation carrier’s statutory lien does not arise until the claimant has been made whole.

Prime Contractors & Subcontractors - Ark. Code Ann. § 11-9-402(c)(1)(A)

Aloha Pools & Spas, Inc. vs. Employer’s Insurance of Wausau, 342 Ark. 398, 39 S.W.3d 440 (October 18, 2000).   The Arkansas Supreme Court held that sole proprietors or partners who do not obtain workers’ compensation coverage or certificates of non-coverage are not automatically deemed to be employees.  Determination of whether individuals who do not provide a certificate of non-coverage and who claim to be sole proprietors or partners are employees of the prime contractor or are independent contractors depends upon an analysis of whether the individual is a subcontractor, an agent of the prime contractor or an independent contractor.  If the individual is an independent contractor or sole proprietor then he or she is not considered an employee of the prime contractor and the prime contractor will not be responsible for payment of workers’ compensation premiums for the subcontractors themselves, but only those employees of the subcontractor who are not otherwise covered by workers’ compensation insurance.

2000 LEGISLATIVE ACTIVITY WITH REGARD TO 

WORKERS’ COMPENSATION

Act 743 of 2001

Act 743 of 2001 amended Ark. Code Ann. § 11-9-106(d)(1)(B) and § 23-66-508(a) to grant the investigators of the Insurance Fraud Investigation Division of the Arkansas Insurance Department special law enforcement powers.

Act 1757 of 2001

Act 1757 of 2001 amended several code provisions.  The act amended Ark. Code Ann. § 11-9-102(D) and § 11-9-402 to provide that certificates of noncoverage for workers’ compensation are effective for two years.  Prior to enactment of this provision certificates of noncoverage were effective until the individual receiving the certificate elected otherwise.  Ark. Code Ann. § 11-9-402 also added the provision that any applicant who makes a false statement when applying for a certificate of noncoverage or any renewals shall be guilty of a Class D felony.

The act amended Ark. Code Ann. § 11-9-207(a) to allow the Arkansas Workers’ Compensation Commission to transfer any profits from its annual workers’ compensation conference to Kid’s Chance of Arkansas, a non-profit organization which provides scholarships to children of workers who were killed or became permanently and totally disabled from compensable workers’ compensation injuries.

The act amended Ark. Code Ann. § 11-9-302 to provide for the assessment of a qualifying fee of $100.00 against third party administrators and granted the Arkansas Workers’ Compensation Commission the authority to assess a $100.00 annual fee payable by third party administrators.

The act amended Ark. Code Ann. § 11-9-303 by removing the provision that up to $100,000.00 of the premium taxes collected from workers’ compensation carriers would be transferred to the Arkansas Insurance Department’s Trust Fund for the maintenance, operation and support of the State Insurance Department.

The act amended Ark. Code Ann. § 11-9-711(b)(1) to provide the Arkansas Workers’ Compensation Commission authority to assess appellants an appeal processing fee of up to $15.00 for preparation of transcripts for filing with the Court of Appeals or Arkansas Supreme Court.

The act amended Ark. Code Ann. § 11-10-502(e) to provide that the Employment Security Department shall determine the average weekly wage instead of the Director of the Department of Labor.

The act amended Ark. Code Ann. § 11-14-101 & 11-14-102(14) to make some minor changes in the language used but made no significant changes.

Act 1281 of 2001

Act 1281 of 2001 amended Ark. Code Ann. § 11-9-601(e) to change a workers’ compensation claimant’s burden of proof for occupation diseases from the “clear and convincing” standard to the “preponderance of the evidence” standard.

The act also amended Ark. Code Ann. § 11-9-117 to grant the Arkansas Workers’ Compensation Commission rulemaking authority to enact medical diagnostic and treatment guidelines for occupational carpal tunnel syndrome.


The act provides for the addition of Ark. Code Ann. § 11-9-118 which prohibits medical providers from billing or attempting to collect any fee or reporting to collection agencies any bills rendered to an employee for a work-related injury when the injured employee or employee’s representative has provided written notice by certified mail to the provider.  Under this provision if the bill is found to be noncompensable then the medical provider may pursue collection after a final determination of compensability is made and all appeal deadlines have passed.

The act amended Ark. Code Ann. § 11-9-705 by adding a provision that expert testimony will not be allowed in Workers’ Compensation Commission proceedings unless it satisfies the requirement of Rule 702 of the Federal Rules of Evidence.

For injuries occurring on or after July 1, 2001, the act amended Ark. Code Ann.   §11-9-715 to increase attorney’s fees payable to claimant’s attorneys in workers’ compensation cases for indemnity benefits to 25% of indemnity benefits payable to the injured employees or their dependents.  The act provides that attorney’s fees shall not be awarded on medical benefits but provides that medical providers may contract with the claimant’s attorney to recover disputed bills and the attorney may charge the medical provider a reasonable fee for collection.  The act also increased the maximum attorney’s fees allowable on appeals to the full Commission from a decision of the administrative law judge from $250 to $500.  The maximum allowable fees for appeals from the full Commission to the Arkansas Court of Appeals or Arkansas Supreme Court was increased from $500 to $1,000.

FUTURE PROJECTIONS


While Arkansas has seen slight increases in the average medical cost per lost time claim, Arkansas’ market remains strong and competitive. The attached State of the Industry report (Exhibit “C”) graphically depicts the sound condition of Arkansas’ marketplace. Surrounding states have not been quite so fortunate.


NCCI has warned that workers’ compensation results are deteriorating countrywide.  The NCCI points to a number of factors that are having a negative impact on the market:

· Lower earnings relating to investments

· Assigned risk applications continue to increase

· Claim costs that are beginning to rise at more rapid rates than in previous years

· Pending proposals for benefit increases

· Challenges to workers compensation as an exclusive worker remedy for workplace injury

· Recent federal initiatives that threaten to increase claim costs, broaden compensability definitions and could create duplicate remedies

· Reform roll-back proposals in recent state legislative sessions

NCCI did point out one favorable development among the negatives.  The incidence of workplace injuries has fallen sharply for the last 10 years, a decline.  This means fewer injured workers – the most valuable outcome imaginable for workers and their families, as well as for employers.

CONCLUSION

Absent the reforms encompassed in Act 796 of 1993, it is doubtful Arkansas insureds would now have the option of voluntary workers’ compensation insurance.  Rather, the Assigned Risk Plan, designed to be a market of “last resort”, would most likely have become Arkansas’ market of “only resort”.   The General Assembly is to be highly commended for their leadership in reforming the workers' compensation market in our State while protecting the interests of the injured worker.

  Exhibit “C”, the State of the Industry Report prepared by NCCI, graphically presents the state of Arkansas’ workers’ compensation marketplace. Arkansas employers must have available to them quality workers' compensation products in the voluntary market, at affordable prices.  The creation of good jobs requires a marketplace where all businesses, regardless of size, can grow.  Maintaining a stable workers’ compensation system is essential for this growth. There is no question that the reforms have worked.  The incidence of fraud has been reduced through high-profile fraud prosecutions, employee compensation rates and benefits have been increased and workers truly injured within the course and scope of their employment have received timely medical treatment and the payment of workers’ compensation indemnity benefits.  As Arkansas focuses on economic growth and job creation, it would be counter-productive to allow special interests to put their agenda ahead of those injured workers and insurance consumers by eroding the positive changes incorporated into Act 796.
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