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REPORT TO THE LEGISLATURE ON ACT 796 OF 1993

THE STATE OF THE WORKERS’ COMPENSATION MARKET

FOR YEAR ENDING 2002
Previous reports to the Legislature have discussed in great detail the condition of Arkansas’s Workers’ Compensation marketplace prior to the passage of Act 796 in 1993, and subsequent to the changes brought about as a result of Act 796. 

Arkansas continues to enjoy a competitive workers’ compensation market with the lowest premium levels in decades.  

In 2001, Arkansas had the lowest combined ratio (101%) of any state for which Arkansas’s statistical agent, the National Council on Compensation Insurance (NCCI), compiles loss data.  In 2002, our combined ratio improved to 96%.  For the first time since 1993 the NCCI filed for small increases in both the voluntary market loss costs (1.8%) and assigned risk plan rates (5.5%).  Due to several factors and trends in the industry, we expect to see a continued hardening of the Arkansas market.  These factors include increased medical costs, increased reinsurance costs, and catastrophe loading for potential terrorism losses.

CONTINUED RATE IMPACT OF ACT 796 OF 1993

 Arkansas's voluntary workers' compensation market would have disappeared and many employers would have found themselves unable to afford workers’ compensation coverage, facing the choice of either closing down their business or operating outside the law, had Act 796 not become reality.

The impact of the Act on workers' compensation premiums is clear and significant.  Prior to its enactment rates were increasing significantly.  For example, for both the voluntary market and the assigned risk plan, rates in 1991 and 1992 increased 15% and 18% respectively.  Passage of the Act forestalled anticipated rate increases in 1993 and 1994, with 1993 being the first year in the last ten (10) in which there was no rate increase.  1993 and 1994 were years of market stabilization and subsequent years have seen significant rate reductions in both the voluntary market and the assigned risk plan.  Year 2000 saw our first increase in the assigned risk plan rates while experiencing a decrease in the voluntary market.  In 2002, Arkansas had the lowest loss costs in the region (1.30) compared to the regional average loss of 2.14 and the countrywide average loss costs of 2.23.  There are still positive effects from this Act that benefit Arkansas employers.  However, some of the changes are showing diminishing restraint on rates which are reflected in recent rate filings.

Year
Voluntary Market
Assigned Risk Plan

1993
0.0%
0.0%

1994
0.0%
0.0%

1995
-12.4%
-12.4%

1996
-8.0%
-3.7%

1997
-4.7%
-7.6%

1998
-9.1%
-8.2%

1999
-4.1%
-3.0%

2000
-4.5%
-2.0%

2001
-7.5%
+1.9%

2002
-4.5%
-1.9%

2003
1.8%
5.5%

PAYROLL AND EXPERIENCE MODIFIER
Reported payroll in Arkansas continues to increase while premiums for insureds continue to decrease.  The average experience modifier has decreased minimally (0.94 to 0.90).  This change in experience modifier could represent the continuing effectiveness of loss control measures and the impact of the Hazardous Employer Program operated by the Health and Safety Division of the Workers’ Compensation Commission.  Please refer to Exhibit “A” for additional statistical information regarding premiums and modifiers.

ASSIGNED RISK PLAN

The assigned risk plan has seen a consistent history of decline in population since the passage of Act 796 until the last two (2) years.  Down from a record high of $150,000,000 in 1993, to a low of $6,566,275 in September 2000, as of December 31, 2002 the premium volume had increased to $20,500,219.  This is a slight, but potentially important, increase.  The increase in premiums in the assigned risk plan is directly attributable, in part, to the failure of several insurers domiciled in California and other states.  In addition, this increase may be attributable to an increase in plan population of small premium employers who have premiums too low to be attractive to the competitive market.  In essence, their rates are less than the minimum rates available in the voluntary market.  These companies may often get better rates through the plan.  Small premium employers constitute approximately 50% of the plan premium volume.  In addition, the insurance companies are tightening their underwriting decisions for employers with higher losses or higher risk class codes. 

For those employers qualifying for voluntary coverage, cost savings have been substantial.  According to the NCCI, price discounting by voluntary carriers reached record levels of 24% during 1999.  Carriers pulled back on the discounting in 2000 to 14.7% and we anticipate that this trend will continue.

PLAN ADMINISTRATION/SERVICING CARRIERS

Prior reports have concluded many of the Plan problems and agent/insurer complaints were the result of the failure of the Plan Administrator, the NCCI, to carefully monitor plan activity and promptly respond to requests for assistance by agents/insureds.  The NCCI is an "Advisory Organization" licensed in Arkansas to assist its member insurers with respect to rate making and data collection activities.  Currently, Arkansas is chairing a multi-state exam task force of  NCCI.   The Department and the task force continue to work closely with NCCI to correct service related problems.   The location of an office in Little Rock (mandated by 1993 legislation) has resolved many of the service problems and given Arkansas agents and insureds easy, immediate access to responsive company personnel.  The effectiveness of this office can be measured in the reduction of the number of complaints received by the Insurance Department and the reduced number of appeals which ultimately reach the Appeals Board.  The one (1) full-time employee and the one (1) part-time employee of the office are knowledgeable and committed to providing excellent service.

Effective July 1, 2003, the Commissioner re-appointed NCCI as Administrator for the Arkansas assigned risk plan until at least July 1, 2006.  Arkansas is participating in a multi-state examination of the NCCI in its role as an advisory organization licensed pursuant to Ark. Code Ann. § 23-67-214.  Periodic reviews of this nature function to assure the quality of the data as well as presenting the opportunity to improve existing systems and procedures.  Overall, the examination found concerns about statistical reporting and error correction.  While those concerns are being remedied, they were never significant enough to affect the overall reliability of the data reported by the NCCI.

Attached as Exhibit “B” is a report entitled Arkansas Residual Market 2nd Quarter 2003 Status Report and Exhibit “C” entitled  Arkansas Residual Market Annual 2002 Status Report prepared by the NCCI setting out, among other things, detailed information on risk profiles such as average premium size, top ten (10) classifications by code and by premium, and a list of contacts within NCCI for specific areas of concern.

NCCI has also implemented a program which allows, at no charge to the agent, the option to submit assigned risk applications online.  Upon successful submission, this allows the customer to immediately receive a confirmation code and application identification number for reference.  There are significant savings to the plan when the applications can be processed electronically.  Arkansas agents have been extremely responsive to this initiative.

The Annual Servicing Carrier Performance Review conducted by NCCI reveals either “Commendable” or “Satisfactory” scores for all areas for Arkansas’s servicing carriers. For the period commencing January 1, 2000, through December 31, 2003, the servicing carriers will be Travelers Indemnity Company and Liberty Insurance Company.  The servicing carrier bid RFP for the period January 1, 2004 through December 31, 2007 has been distributed and the deadline for proposals is September 10, 2003.  Due to the increase growth in the assigned risk plan, the number of carriers may be increased to three (3).

SUMMARY OF INSURANCE DEPARTMENT'S 

FRAUD INVESTIGATION UNIT

Before the passage of Act 796 of 1993, there had never been a criminal prosecution in Arkansas for workers' compensation fraud committed by employees, employers or healthcare providers.  Act 796 created the Workers' Compensation Fraud Investigation Unit and made any type of fraud committed within the workers' compensation system a Class D felony [maximum six (6) years and/or $10,000 fine].

Fraud in the workers' compensation system was perceived to be epidemic.  Since the majority of employers were in the "Plan," there was little, if any, incentive for thorough investigation of possibly fraudulent insurance claims and few consequences to those caught making intentional misrepresentations.  Act 796 changed the entire landscape of the workers' compensation system, particularly in regard to the detection and prevention of workers' compensation fraud.

The cases represented by the statistics noted below, which are comparable per capita to those of other states with active anti-fraud efforts, are believed to have had a significant impact on workers' compensation rates in Arkansas and the deterrent factor has been substantial.

Annual referrals to the Workers' Compensation Fraud Investigation Unit have been reduced significantly since its first year of operation.  This reduction is attributed to increased enforcement efforts under the Act.  The current number of referrals is slightly below the previously predicted per year range of approximately 100-115; however, worsening economic conditions justify continuing the predicted range.  Any lessening of the Unit's diligent enforcement will likely result in a re-emergence of both frequency and severity of fraud committed by employees, employers, and healthcare providers.

Act 743 of 2001 significantly enhanced the efficiency and effectiveness of the Unit by granting its investigators certified law enforcement authority.  The Unit can now execute arrest warrants and reduce the backlog of warrants that were awaiting service by local law enforcement agencies.

Workers’ Compensation Fraud Investigation Unit Activity Report











    Unit Totals








   9/1/01-8/31/2002       (Since 10/93) 

Investigation Opened




   58


   1,536

Employee
46
1,157

Employer
  9
   311

Third Party
  3
     68

Case Referred for Prosecution By Legal Section

     3


      142

Employee
  0
   114

Employer
  0
     16

Third Party
  3
     12











    Unit Totals








   9/1/01-8/31/2002       (Since 10/93) 

Prosecutions Won
  8
     95

Employee
  5
     73

Employer
  0
     13

Third Party
  3
       9

Prosecutions Lost
  0
       3

Employee 
  0
       3

Employer
  0
       0

Third Party
  0
       0

Fine/Cost                                                                      $17,446.00                   $179,398.34

Restitution                                                                     $8,697.88                    $407,534.68


2003 LEGISLATION

The Legislature was in general session during 2003 and there was some legislation affecting workers’ compensation insurance.

Act 468 allows a waiver of the requirement for Group self insurers to maintain excess insurance under the workers' compensation law, and for other purposes.

Act 507 amends the Arkansas local police and fire retirement system to include workers’ compensation benefits in final average pay for the purpose of calculating the amount of an annuity for disability retirement; and for other purposes.
Act 1237 amends Ark. Code Ann. § 11-9-102 to include an adverse reaction to smallpox vaccine in the definition of compensable injury, and for other purposes.

Act 1750 is an act to regulate professional employer organizations; to provide certain exemptions from registration requirements for these organizations; to require a professional employer organization to maintain certain financial standards for these organizations; to designate certain records as confidential for confidentiality; to allocate rights, duties and obligations under professional employer Agreements; to require workers' compensation  coverage; and for other purposes. 
Act 1790 is require that notices concerning increases in premiums or deductibles, or notices of renewal or nonrenewal, be sent to agents and to insureds carrying certain property and  casualty insurance policies before the renewal date; and for other purposes.

RECENT COURT DECISIONS

2003 Annual Report Workers’ Compensation Cases

Phillip Morris USA vs. James, 79 Ark. App. 72, 83 S.W.3d 441 (2002).  In this case handed down on September 4, 2002, the Arkansas Court of Appeals expanded the Arkansas Supreme Court's decision in General Accident Insurance vs. Jaynes, 343 Ark. 143, 33 S.W.3d 161 (2000).  In the Jaynes case, the Arkansas Supreme Court subordinated the statutory workers' compensation lien of Ark. Code Ann. § 11-9-410 to a claimant's equitable right to be "made whole" from a third party settlement for claims arising under the law prior to Act 796 of 1993.  In other words, the court had held that for claims arising before July 1, 1993, (when the law was changed to strict construction) an injured employee had to be "made whole" (receive enough money from the settlement to pay them adequately for their injuries) before the workers' compensation carrier can receive any money from the settlement.

In Phillip Morris USA vs. James, the Arkansas Court of Appeals held that the "made whole" doctrine also applies to claims arising under Act 796 of 1993.  The James court stated the following:


We do not agree with Phillip Morris's contention that the hold in Jaynes is not controlling in this case.  While it is true that Jaynes involved a 1992 injury, the supreme court's decision cites the 1996 version of Ark. Code Ann. § 11-9-410(a).  Moreover, the relevant portion of section 410(a) that is excerpted and discussed in Jaynes is identical in both the pre- and post-Act 796 versions.  We cannot say that either the requirement of strict construction set out in Ark. Code Ann. § 11-9-704(c)(3) or the additional statement of purpose now found in Ark. Code Ann. § 11-9-410(b)(5) allows us to distinguish or disregard this supreme court precedent.  We also cannot say that a claimant who is not 'made whole' by a third party is receiving a 'double recovery' as prohibited by the new section 410(b)(5)...Finally, we note that the General Assembly has met once without taking any action with respect to this statute since Jaynes was decided in 2000.


See Nichols v. Wray, 325 Ark. 326, 925 S.W.2d 785 (1996).  Under these circumstances, we cannot say that the 'made whole' doctrine announced by the supreme court in 2000, albeit in respect to a 1992 injury, is, was, or should be abrogated by the passage of Act 796 of 1993.  As to any further criticism leveled by Phillip Morris against the merits of the Jaynes decision, it should go without saying that such an argument is best directed toward the supreme court.

The court quotes section a of 11-9-410, but does not quote any of the language of subsection b of the statute.  Section b of the statute concerns the carrier's subrogation rights.  The new section 410(b)(5) mentioned in the opinion states, "The purpose and intent of this subsection is to prevent double payment to the employee."  The court stated that since the Jaynes decision, the legislature met and didn't do anything a decision on a pre-Act 796 case, that the precedent should then be extended to a claim governed by Act 796. 

On September 12, 2002, the Arkansas Supreme Court handed down the decision in Travelers Ins. Co. vs. O'Hara, 350 Ark. 6 (2002), which also governs the "made whole" doctrine.  In the O'hara case, the workers' compensation carrier sought subrogation against a physician who settled a malpractice claim with the claimant for a botched hernia repair which arose out of a compensable injury which was governed by the law in effect prior to Act 796 of 1993.  The claimant settled "any and all claims" that the claimant had against the physician for $225,000, including any claims that Travelers sought to enforce as a workers' compensation subrogation lien.  The settlement agreement also stated that it was not intended to settle around Travelers.  A hearing was held on the settlement agreement and Trial Judge David Guthrie held that claimant was not made whole and dismissed Travelers' lien claim with prejudice.  Travelers sought to pursue their subrogation rights against the physician, but the court rejected the argument, stating that there was only one cause of action against the tortfeasor which could not be split.

The O'Hara court held that the workers' compensation statute does not allow the carrier the right to veto any compromise not to its liking and the settlement only has to be left to the discretion of the trial judge.  The court held that the judge did not abuse his discretion in approving the settlement because the claimant was not made whole.  The court following its logic in the Jaynes case held that before the workers' compensation carrier's statutory lien can be applied, the claimant must first be "made whole" under the equitable "made whole" doctrine.
Breakfield vs. In & Out, Inc., 79 Ark. App. 402, 88 S.W.3d 861 (2002).  Claimant discontinued treatment and did not show for follow-up care.  Respondents took the position that the claimant had abandoned medical care and therefore the healing period ended.  The Commission held that claimant had abandoned medical care, the healing period had ended, and that claimant could return to her treating physician for additional care, if she chose.  Claimant appealed to the Court of Appeals, which affirmed the Commission’s decision.

Ulibarri vs. Jim Wood, Co., 79 Ark. App. 354, 87 S.W.3d 846 (2002).  Claimant, a nonsmoking foreman, with no history of heart problems, suffered a heart attack and died while using a screed board on a concrete pour in eighty-six degree weather.  The Commission found that the work that the claimant was performing was not unusual and extraordinary in comparison to his usual work and therefore claimant’s heart attack was not compensable.  The Court of Appeals affirmed the Commission’s decision and drew distinctions between this case and Huffy Service First vs. Ledbetter, 76 Ark. App. 533, 69 S.W.3d 449 (2002).  In the Ledbetter case the claimant was working in temperatures of 103 to 105 degrees and it was unusual for him to be working in temperatures exceeding 100 degrees.  The Claimant in the Ledbetter case was required to work on assembling 30 tractors on the day of his heart attack where his usual workload was estimated at fifteen to twenty tractors.

Wal-Mart Stores, Inc. vs. Sands, 80 Ark. App. 51, 91 S.W.3d 93 (2002).  Claimant, a cashier at a store, was injured while she was returning her purse to her locker as required by her employer before returning to her work station while on a break.  The employee clocked out, retrieved her purse from her locker, took her break, and was in the process of returning her purse to her locker when she was hit by a cart being pushed by a coworker.  After being hit, the claimant clocked back in and reported her injury.  The Commission found that claimant was performing employment services at the time of injury.  The Arkansas Court of Appeals, citing the following language from Collins vs. Excel Specialty Products, 347 Ark. 811, 69 S.W3d 14 (2002) affirmed the Commission’s finding:

We use the same test to determine whether an employee was performing “employment services” as we do when determining whether an employee was acting within “the course of employment.”  White vs. Georgia-Pacific Corp., supra; Olsten Kimberly, supra.   The test is whether the injury occurred “within the time and space boundaries of the employment, when the employee [was] carrying out the employer’s purpose or advancing the employer’s interest directly or indirectly.”  

White vs. Georgia-Pacific Corp., 39 Ark. at 478, 6 S.W3d at 100 and Olsten Kimberly supra.
Magnet Cove School District vs. Barnett, 81 Ark. App. ____, 97 S.W.3d 909 (2003).  The Arkansas Court of Appeals affirmed the Arkansas Workers’ Compensation Commission’s finding that claimant’s compensation rate should be determined by dividing the claimant’s annual salary by 39 weeks where she was paid in 12 monthly installments but only worked 188 days during a nine-month period pursuant to Ark. Code Ann. § 11-9-518(a)(1).

Marshall vs. Madison County, 98 S.W.3d 452, 81 Ark. App. ___ (2003).  Claimant, a deputy sheriff, was wounded in a shootout.  The respondents accepted the claim as compensable and paid 26 weeks of temporary total disability benefits for depression, anxiety and post-traumatic-stress disorder pursuant to Ark. Code Ann. § 11-9-113.  Claimant argued that he should not be limited to the 26 weeks of temporary total disability since he was a victim of a crime of violence.  Claimant argued that because there is an exception from the physical injury requirement for victims of crimes of violence in order for a mental injury or illness to be compensable that victims of crimes of violence are not limited to the twenty-six week limitation for temporary total disability benefits.  The Court rejected this argument stating that there was nothing in the statute to support that argument.

Horticare Landscape Management vs. McDonald, 80 Ark. App. 45, 89 S.W.3d 375 (2002).  The claimant in this case suffered injury to his ribs and hip when the door of a dump truck hit him knocking him to the ground onto his left hip.  Claimant was off work for approximately a week and returned to work for two weeks before termination of his employment occurred.  Claimant then went to work for a tree landscaping business for approximately 3 months.  Claimant then worked as a metal stud framer and sheet rock hanger for another 2 months.  Claimant then began experiencing pain in his hip.  Claimant had an MRI and it was discovered that he had a herniated disc and a vascular necrosis of his hip.  Claimant testified that he had no other injuries to his hip other than the one experienced when the dump truck door hit him. Claimant’s treating orthopedist opined that the most likely cause of the injury was the trauma in the absence of other risk factors which did not appear to be present.  The Arkansas Court of Appeals awarded benefits stating that objective medical evidence is not essential to establish a causal relationship between the injury and a work-related accident where there is objective medical evidence of the existence and extent of injury and a preponderance of the other nonmedical evidence shows a causal relation to the work-related accident.

Westside High School vs. Patterson, 79 Ark. App. 281, 86 S.W.3d 412 (2002).  The Arkansas Court of Appeals reversed and remanded the Arkansas Workers’ Compensation Commission’s opinion holding that claimant’s shouting met the requirements of rapid, repetitive motion under Ark. Code Ann. Section 11-9-102(4)(A)(ii) to make her throat problems a compensable workers’ compensation injury.  The court held that the Commission had not properly applied the two- prong test set out in Malone vs. Texarkana Public Schools, 333 Ark. 343, 969 S.W.2d 644 (1998), for determining compensability of injuries not caused by a specific incident or not identifiable by time and place:

[T]he standard is a two-pronged test: (1) the tasks must be repetitive, and (2) the repetitive motion must be rapid.  As a threshold issue, the tasks must be repetitive, or the rapidity element is not reached.  Arguably, even repetitive tasks and rapid work, standing alone, do not satisfy the definition.  The repetitive tasks must be completed rapidly.

Patterson, at 414.  

In this case the Commission focused on the internal movements of vocal cords in making the determination that the rapid, repetitive motion requirement had been met.  The Court held that the “tasks” at issue should be the act of speech or shouting and not the internal aspects of body motions.

Watson vs. Tayco, Inc., 79 Ark. App. 250, 86 S.W.3d 18 (2002).  Claimant alleged a brain injury from being hit on the head by a metal plate.  The Court affirmed the Commission’s denial of claimant’s claim based on lack of objective findings.  The court distinguished this case from its decision in Wentz vs. Service Master, 75 Ark. App. 296, 57 S.W3d 753 (2001) on the basis of other objective medical evidence was present in the record in the Wentz case.   The Watson court held that the results of  neuropsychological testing alone is not sufficient to establish a compensable injury.

Poulan Weed Eater vs. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  The Arkansas Court of Appeals rejected Respondent’s argument that Claimant had returned to work and was not entitled to temporary total disability benefits because of the provision in Ark. Code Ann. § 11-9-501(a) which provides that Claimant’s suffering scheduled injuries receive temporary total disability benefits “during the healing period or until the employee returns to work, whichever occurs first.”  Claimant received notes to return to work from her bilateral hand problems and made attempts to return to work.  Claimant could not leave work without being terminated unless she was evaluated by a physician and given an off-work slip.  She did request medical care and evaluation but her employer refused to provide it.  The court, finding that the Claimant was entitled to temporary total disability benefits, stated:

No reasonable construction of the term ‘return to work’ would permit an employer to coerce an injured worker to abandon his claim to temporary total disability benefits by denying him reasonable and necessary treatment for an admittedly compensable injury.

Marshall, 84 S.W.3d 878, at 882.

Avaya (Lucent Technologies) & Reliance National Insurance vs. Cleaster Bryant,___ Ark. App. ___, 105 S.W.3d 811 (2003).  The Arkansas Court of Appeals, citing its prior decision in Polk County v. Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001), held that the Arkansas Workers’ Compensation Commission may assess its own impairment rating rather than rely solely on its determination of the validity of ratings assigned by physicians.

Merez, et al vs. Squire Court Limited Partnership, No. 02-1046, Ark. Supreme Court (May 15, 2003).  The Arkansas Supreme Court held that the Arkansas Workers’ Compensation Commission has exclusive, original jurisdiction to determine whether a workers’ compensation claimant’s injuries are covered by the Arkansas Workers’ Compensation Act where the evidence is not so one-sided to show as a matter of law that the Act does not apply.

FUTURE PROJECTIONS


While Arkansas has seen slight increases in the average medical cost per lost time claim, and a slight hardening of the market in general, Arkansas’s market remains strong and competitive. The attached state of the industry report (Exhibit “D”) graphically depicts the sound condition of Arkansas’s marketplace. Surrounding states have not been quite so fortunate.


NCCI has warned that workers’ compensation results are deteriorating countrywide.  The NCCI points to a number of factors that are having a negative impact on the market:

· Lower earnings relating to investments

· Assigned risk applications continue to increase

· Claim costs that are beginning to rise at more rapid rates than in previous years

· Pending proposals for benefit increases

· Challenges to workers’ compensation as an exclusive worker remedy for workplace injury

· Recent federal initiatives that threaten to increase claim costs, broaden compensability definitions and could create duplicate remedies

· Reform roll-back proposals in recent state legislative sessions

NCCI did point out one favorable development among the negatives.  The incidence of workplace injuries has fallen sharply for the last ten (10) years -- a decline.  This means fewer injured workers -- the most valuable outcome imaginable for workers and their families, as well as for employers.
CONCLUSION

Absent the reforms encompassed in Act 796 of 1993, it is doubtful Arkansas insureds would now have the option of voluntary workers’ compensation insurance.  Rather, the assigned risk plan, designed to be a market of “last resort,” would most likely have become Arkansas’s market of “only resort.”   The General Assembly is to be highly commended for their leadership in reforming the workers' compensation market in our state while protecting the interests of the injured worker.

  Exhibit “D,” the state of the industry report prepared by NCCI, graphically presents the State of Arkansas’s workers’ compensation marketplace.  Arkansas employers must have available to them quality workers' compensation products in the voluntary market, at affordable prices.  The creation of good jobs requires a marketplace where all businesses, regardless of size, can grow.  Maintaining a stable workers’ compensation system is essential for this growth. There is no question that the reforms have worked.  The incidence of fraud has been reduced through high-profile fraud prosecutions, employee compensation rates and benefits have been increased, and workers truly injured within the course and scope of their employment have received timely medical treatment and the payment of workers’ compensation indemnity benefits.  As Arkansas focuses on economic issues and job creation, it would be counter-productive to allow special interests to put their agenda ahead of those injured workers and insurance consumers by eroding the positive changes incorporated into Act 796.

Prepared September 19, 2003.
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